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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206—AK64

Prevailing Rate Systems;
Environmental Differential Pay for
Asbestos Exposure

AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management is issuing an interim
regulation to implement a change in law
that requires the use of the Occupational
Safety and Health Administration
permissible exposure limit standard for
concentrations of airborne asbestos
fibers for an environmental differential
pay category that covers Federal
prevailing rate (wage) employees.
DATES: This interim regulation is
effective on April 27, 2005. The Office
of Personnel Management must receive
comments by June 27, 2005.

ADDRESSES: Send or deliver comments
to Donald J. Winstead, Deputy Associate
Director for Pay and Performance
Policy, Strategic Human Resources
Policy Division, Office of Personnel
Management, Room 7H31, 1900 E Street
NW., Washington, DC 20415-8200; e-
mail pay-performance-policy@opm.go;
or fax: (202) 606—4264.

FOR FURTHER INFORMATION CONTACT:
Madeline Gonzalez, (202) 606—2838; e-
mail pay-performance-policy@opm.gov;
or fax: (202) 606—4264.

SUPPLEMENTARY INFORMATION: The Office
of Personnel Management (OPM) is
issuing an interim regulation to
incorporate the Occupational Safety and

Health Administration (OSHA)
permissible exposure limits (PELSs)
standard for concentrations of airborne
asbestos in the Federal Wage System
(FWS) environmental differential pay
(EDP) category for asbestos, as required
by section 1122 of the National Defense
Authorization Act for 2004 (Public Law
108-136, November 24, 2003).

OPM establishes EDP categories under
section 5343(c)(4) of title 5, United
States Code, which provides that EDP
may be paid for “duty involving
unusually severe working conditions or
unusually severe hazards.” Section 1122
of Public Law 108-136 amended section
5343(c)(4) by adding “and for any
hardship or hazard related to asbestos,
such differentials shall be determined
by applying occupational safety and
health standards consistent with the
permissible exposure limit promulgated
by the Secretary of Labor under the
Occupational Safety and Health Act of
1970.” This change in law became
effective on November 24, 2003.

The FWS EDP categories are
contained in appendix A to subpart E of
part 532 of title 5, Code of Federal
Regulations. The current rule covering
asbestos exposure for FWS employees
provides that Federal agencies may pay
their prevailing rate employees a
differential for “[w]orking in an area
where airborne concentrations of
asbestos fibers may expose employees to
potential illness or injury and protective
devices or safety measures have not
practically eliminated the potential for
such personal illness or injury.” This
interim regulation would revise part 532
to implement section 1122 for
prevailing rate employees and require
Federal agencies to apply occupational
safety and health standards consistent
with the permissible exposure limit
(PEL) promulgated by the Secretary of
Labor under the Occupational Safety
and Health Act of 1970 as published in
title 29, Code of Federal Regulations,
§§1910.1001 or 1926.1101 (construction
work only). Any OSHA regulatory
change in the PELs for asbestos will be
applied automatically to OPM’s
regulations effective on the first day of
the first pay period beginning on or after
the effective date of the change in the
PELs.

Waiver of Notice of Proposed
Rulemaking and Delay in Effective Date

Pursuant to section 553(b)(3)(B) and
(d)(3) of title 5, United States Code, I
find that good cause exists to waive the
general notice of proposed rulemaking
to comply with the change in law
required by Public Law 108-136, which
was enacted on November 24, 2003. The
waiver of the requirements for proposed
rulemaking and of the delay in the
effective date are necessary to comply
with the change in law in a timely
manner.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only Federal agencies
and employees.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

Office of Personnel Management.
Dan G. Blair,
Acting Director.

m Accordingly, the Office of Personnel
Management amends 5 CFR part 532 as
follows:

PART 532—PREVAILING RATE
SYSTEMS

m 1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; § 532.707
also issued under 5 U.S.C. 552.

m 2. In appendix A to subpart E of part
532, category 16 in the table titled “Part
II—Payment on Basis of Hours in Pay
Status” is revised to read as follows:

Appendix A to Subpart E of Part 532—
Schedule of Environmental
Differentials Paid for Exposure to
Various Degrees of Hazards, Physical
Hardships, and Working Conditions of
an Unusual Nature
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PART II—PAYMENT ON BASIS OF HOURS IN PAY STATUS

Differential rate
(percent)

Category for which payable

Effective date

* *

8 16. Asbestos. Working in an area where airborne concentrations of asbestos fibers may expose employ-

* * *

* *

Nov. 24, 2003.

ees to potential illness or injury and protective devices or safety measures have not practically elimi-
nated the potential for such personal illness or injury. This differential will be determined by applying oc-
cupational safety and health standards consistent with the permissible exposure limit promulgated by the
Secretary of Labor under the Occupational Safety and Health Act of 1970 as published in title 29, Code
of Federal Regulations, §§1910.1001 or 1926.1101. Regulatory changes in §§1910.1001 or 1926.1101
are hereby incorporated in and made a part of this category, effective on the first day of the first pay pe-
riod beginning on or after the effective date of the changes.

* * * * *

[FR Doc. 05-8331 Filed 4—-26-05; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 932

[Docket No. FV05-932—1 FR]

Olives Grown in California; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate established for the
California Olive Committee (committee)
for the 2005 and subsequent fiscal years
from $12.18 to $15.68 per ton of olives
handled. The committee locally
administers the marketing order
regulating the handling of olives grown
in California. Authorization to assess
olive handlers enables the committee to
incur expenses that are reasonable and
necessary to administer the program.
The current fiscal year began January 1
and ends December 31. The assessment
rate will remain in effect indefinitely
unless modified, suspended, or
terminated.

DATES: Effective April 28, 2005.

FOR FURTHER INFORMATION CONTACT:
Laurel May, Marketing Specialist,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
Suite 102B, Fresno, California 93721;
Telephone: (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;

Telephone: (202) 720-2491, Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone (202) 720-
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 148 and Order No. 932, both as
amended (7 CFR part 932), regulating
the handling of olives grown in
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California olive handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. The assessment rate
issued herein will be effective beginning
on January 1, 2005, apply to all first
handled assessable olives from the
current crop year, and will continue
until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order

or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule increases the assessment
rate established for the committee for
the 2005 and subsequent fiscal years
from $12.18 per ton to $15.68 per ton of
olives first handled from the applicable
crop years.

The California olive marketing order
provides authority for the committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The fiscal year,
which is the 12-month period between
January 1 and December 31, begins after
the corresponding crop year, which is
the 12-month period beginning August
1 and ending July 31 of the subsequent
year. Fiscal year budget and assessment
recommendations are made after the
corresponding crop year olive tonnage is
reported. The members of the committee
are producers and handlers of California
olives. They are familiar with the
committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is discussed in
a public meeting. Thus, all directly
affected persons have an opportunity to
participate and provide input.

For the 2004 and subsequent fiscal
years, the committee recommended, and
USDA approved, an assessment rate that
would continue in effect from fiscal year
to fiscal year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the committee or other
information available to USDA.
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The committee met on December 13,
2004, and unanimously recommended
fiscal year 2005 expenditures of
$1,217,014 and an assessment rate of
$15.68 per ton of olives first handled
during the 2004-05 crop year. In
comparison, the expenditures for fiscal
year 2004 were originally budgeted at
$1,269,063. In July of 2004, the
committee voted unanimously to
increase the budget by $117,535 to fund
a research project. The committee’s
reserves were used to fund the revised
budget. The revised budget for 2004
totaled $1,386,598.

The assessment rate of $15.68 is $3.50
higher than the $12.18 rate currently in
effect. Expenditures recommended by
the committee for the 2005 fiscal year
include $680,000 for marketing
activities, $337,014 for administration,
and $200,000 for research. Budgeted
expenses for these items in 2004 were
originally $633,500 for marketing
activities, $360,563 for administration,
and $225,000 for research. The revised
2004 budget provided $342,535 for
research.

The assessment rate recommended by
the committee was derived by
considering anticipated fiscal year
expenses (including restoration of the
reserve funds allocated to the 2004
emergency research project), actual
olive tonnage received by handlers
during the 2004-05 crop year, and
additional pertinent factors. The
California Agricultural Statistics Service
(CASS) reported olive receipts for the
2004-05 crop year at 85,862 tons, which
compares to 102,703 for the 2003—04
crop year. The reduction in the crop size
for the 200405 crop year, due in large
part to the alternate-bearing
characteristics of olives, has made it
necessary for the committee to
recommend an increase in the
assessment rate from the current $12.18
per assessable ton to $15.68 per
assessable ton, an increase of $3.50 per
ton. Income derived from handler
assessments, interest, and utilization of
reserve funds will be adequate to cover
budgeted expenses. Funds in the reserve
will be kept within the maximum
permitted by the order of approximately
one fiscal period’s expenses (§ 932.40).

The assessable tonnage for the 2005
fiscal year is expected to be less than the
200405 crop year receipts of 85,862
tons reported by CASS, because some
olives may be diverted by handlers to
uses that are exempt from marketing
order requirements.

The assessment rate will continue in
effect indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information

submitted by the Committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
committee will continue to meet prior to
or during each fiscal year to recommend
a budget of expenses and consider
recommendations for modification of
the assessment rate. The dates and times
of committee meetings are available
from the committee or USDA.
Committee meetings are open to the
public and interested persons may
express their views at these meetings.
USDA will evaluate committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
committee’s 2005 budget and those for
subsequent fiscal years will be reviewed
and, as appropriate, approved by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 910
producers of olives in the production
area and 3 handlers subject to regulation
under the marketing order. Small
agricultural producers are defined by
the Small Business Administration (13
CFR 121.201) as those having annual
receipts less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $6,000,000.

Based upon information from the
committee, the majority of olive
producers may be classified as small
entities. One of the handlers may be
classified as a small entity, but the
majority of the handlers may be
classified as large entities.

This rule increases the assessment
rate established for the committee and
collected from handlers for the 2005 and
subsequent fiscal years from $12.18 per
ton to $15.68 per ton of first handled
olives from the applicable crop years.
The committee unanimously

recommended 2005 expenditures of
$1,217,014 and an assessment rate of
$15.68 per ton. The assessment rate of
$15.68 per ton is $3.50 per ton higher
than the 2004 rate.

The quantity of olive receipts for the
200405 crop year was reported by
CASS to be 85,862 tons, but the actual
assessable tonnage for the 2005 fiscal
year is expected to be lower. This is
because some of the receipts are
expected to be diverted by handlers to
exempt outlets on which assessments
are not paid.

The $15.68 per ton assessment rate
should be adequate to meet this year’s
expenses. Funds in the reserve will be
kept within the maximum permitted by
the order of about one fiscal period’s
expenses (§932.40).

Expenditures recommended by the
committee for the 2005 fiscal year
include $680,000 for marketing
development, $337,014 for
administration, and $200,000 for
research. Budgeted expenses for these
items in 2004 were originally $633,500
for marketing development, $360,563
for administration, and $225,000 for
research. The research budget was
increased to $342,535 in July 2004 to
fund an additional project unanimously
recommended by the committee.

In 2003-04, olive receipts totaled
102,703 tons compared to the 2004—05
crop year’s tonnage of 85,862. Although
the committee decreased 2005 budgeted
expenses, the significant decrease in
olive production makes the higher
assessment rate necessary.

The research expenditures will fund
studies to develop chemical, biological,
and cultural controls of the olive fruit
fly in the California production area.
The budget for market development
expenditures has been increased
because the committee’s marketing
program for 2005 has been expanded to
include nutrition and education
outreach activities for wider audiences.
Some of the outreach activities include
cookbook contributions, school
activities, and website development.
The committee reviewed and
unanimously recommended 2005
expenditures of $1,217,014, which
reflect an increase in the market
development budget and decreases in
the research and administrative budgets.

Prior to arriving at this budget, the
committee considered information from
various sources, such as the committee’s
Executive Subcommittee and the Market
Development Subcommittee. Alternate
spending levels were discussed by these
groups, based upon the relative value of
various research and marketing projects
to the olive industry and the anticipated
olive production. The assessment rate of
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$15.68 per ton of assessable olives was
derived by considering anticipated
expenses, the volume of assessable
olives first handled from the 2004-05
crop year, and additional pertinent
factors.

A review of historical and preliminary
information pertaining to the upcoming
fiscal year indicates that the grower
price for the 2004—05 crop year is
estimated to be approximately $720 per
ton for canning fruit and $276 per ton
for limited-use size fruit. Approximately
85 percent of a ton of olives are canning
fruit sizes and 10 percent are limited-
use sizes, leaving the balance as
unusable cull fruit. Total grower
revenue on 85,862 tons would then be
$54,917,335 given the percentage of
canning and limited-use sizes and
current grower prices for those sizes.
Therefore, with a $15.68 per ton
assessment rate, the estimated
assessment revenue is expected to be
approximately 2.33 percent of grower
revenue.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. In
addition, the committee’s meeting was
widely publicized throughout the
California olive industry and all
interested persons were invited to
attend the meeting and participate in
committee deliberations on all issues.
Like all committee meetings, the
December 13, 2004, meeting was a
public meeting and all entities, both
large and small, were able to express
views on this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on California olive handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A proposed rule concerning this
action was published in the Federal
Register on February 22, 2005 (70 FR
8545). Copies of the rule were mailed or
sent via facsimile to all committee
members and olive handlers. Finally,
the rule was made available through the
Internet by USDA and the Office of the
Federal Register. A 30-day comment
period was provided to allow interested
persons to respond to the proposal. One
comment was received, but that

comment was not relevant to this
rulemaking action.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 2005 fiscal year began
on January 1, 2005, and the marketing
order requires that the rate of
assessment for each fiscal year apply to
all assessable olives handled; (2) the
committee needs sufficient funds to pay
its expenses which are incurred on a
continuous basis; (3) handlers are aware
of this action, which was unanimously
recommended by the committee at a
public meeting and is similar to other
assessment rate actions issued in past
years; and (4) a 30-day comment period
was provided for in the proposed rule
and no relevant comments were
received.

List of Subjects in 7 CFR Part 932

Marketing agreements, Olives,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 932 is amended as
follows:

PART 932—OLIVES GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR part
932 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 932.230 is revised to read as
follows:

§932.230 Assessment rate.

On and after January 1, 2005, an
assessment rate of $15.68 per ton is
established for California olives.

Dated: April 21, 2005.

Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-8360 Filed 4—-26—05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20251; Directorate
Identifier 2004—NM-164-AD; Amendment
39-14071; AD 2005-09-03]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Model Hawker 800XP Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Raytheon Model Hawker 800XP
airplanes. This AD requires inspecting
to detect damage of certain wiring in the
flight compartment, performing
corrective actions if necessary,
modifying certain wiring connections,
and revising the airplane flight manual.
This AD is prompted by reports of
miswiring in the power distribution
system. We are issuing this AD to
ensure that the flightcrew is aware of
the source of battery power for certain
equipment, and to prevent damage to
wiring and surrounding equipment that
could result in smoke or fire on the
airplane.

DATES: This AD becomes effective June
1, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of June 1, 2005.

ADDRESSES: For service information
identified in this AD, contact Raytheon
Aircraft Company, Department 62, P.O.
Box 85, Wichita, Kansas 67201-0085.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at hitp://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL—401,
Washington, DC. This docket number is
FAA-2005-20251; the directorate
identifier for this docket is 2004—NM—
164—AD.

FOR FURTHER INFORMATION CONTACT:
Philip Petty, Aerospace Engineer,
Electrical Systems and Avionics, ACE—
119W, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
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room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946—4139; fax (316) 946—4107.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
an AD for certain Raytheon Model
Hawker 800XP airplanes. That action,
published in the Federal Register on
February 2, 2005 (70 FR 5387), proposed
to require inspecting to detect damage of
certain wiring in the flight
compartment, performing corrective

actions if necessary, modifying certain
wiring connections, and revising the
airplane flight manual.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

ESTIMATED COSTS

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

There are about 45 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number of
: Average Cost per u.s.
Action Work hours labor rate Parts airplane -registered Fleet cost
per hour airplanes
INSPECHION ..o 18 $65 | None ........ $1,170 30 $35,100
Modification ..........eeeeiiiiiiiiiiee e 6 65 (435 ... 825 30 24,750

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-09-03 Raytheon Aircraft Company:
Amendment 39-14071. Docket No.
FAA-2005-20251; Directorate Identifier
2004-NM-164—-AD.

Effective Date

(a) This AD becomes effective June 1, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Raytheon Model
Hawker 800XP airplanes, certificated in any

category, serial numbers 258541, 258556, and
258567 through 258608 inclusive.

Unsafe Condition

(d) This AD was prompted by reports of
miswiring in the power distribution system.
We are issuing this AD to ensure that the
flightcrew is aware of the source of battery
power for certain equipment, and to prevent
damage to wiring and surrounding
equipment that could result in smoke or fire
on the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Information Reference

(f) The term “‘service bulletin,” as used in
this AD, means Raytheon Service Bulletin SB
24-3555, Revision 1, dated June 2004.

(1) Where the service bulletin specifies
contacting the manufacturer for information,
this proposed AD requires, before further
flight, contacting the Manager, Wichita
Aircraft Certification Office (ACO), FAA.
Then, before further flight, any applicable
action specified by the Manager, Wichita
ACO, must be accomplished in accordance
with a method approved by the Manager,
Wichita ACO.

(2) The service bulletin also refers to
Raytheon Hawker 800XP Temporary Change
P/N 140-590032-0005TC7, dated June 3,
2003, which is intended to be inserted into
the Emergency Procedures section of the
airplane flight manual to inform the
flightcrew which standby batteries provide
power to what equipment once the actions in
the service bulletin have been done.

(3) Where the service bulletin specifies to
report compliance information to the
manufacturer, this AD does not include that
requirement.

Inspection

(g) Within 50 flight hours or 30 days after
the effective date of this AD, whichever is
first: Perform a detailed inspection for
damage (primarily but not limited to
evidence of heat damage) of wiring in the
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flight compartment, and all applicable
corrective actions, by doing all actions in Part
1 of the Accomplishment Instructions of the
service bulletin, except as provided by
paragraphs (f)(1) and (£)(3) of this AD. Any
applicable corrective action must be done
before further flight.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Modification

(h) At the applicable time specified in
paragraph (h)(1) or (h)(2) of this AD, modify
wiring in the flight compartment by doing all
actions in accordance with Part 2 of the
Accomplishment Instructions of the service
bulletin. Following accomplishment of the
actions in Part 2 of the service bulletin,
before further flight, do all actions associated
with the functional test, including revising
the Emergency Procedures section of the
Raytheon Hawker 800XP Airplane Flight
Manual to include the information in
Temporary Change P/N 140-590032—
0005TC?7, in accordance with the
Accomplishment Instructions of the service
bulletin.

(1) If no damage was found during the
inspection required by paragraph (g) of this
AD: Do paragraph (h) within 300 flight hours
or 180 days after the effective date of this AD,
whichever is first.

(2) If any damage is found during the
inspection required by paragraph (g) of this
AD: Do paragraph (h) before further flight
after the damage is found.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, Wichita ACO, has the
authority to approve AMOGC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Material Incorporated by Reference

(j) You must use Raytheon Service Bulletin
SB 24-3555, Revision 1, dated June 2004, to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approves the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. For copies of the service information,
contact Raytheon Aircraft Company,
Department 62, P.O. Box 85, Wichita, Kansas
67201-0085. To view the AD docket, contact
the Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL-401, Nassif Building,
Washington, DC. To review copies of the
service information, contact the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of_
federal_regulations/ibr_locations.html.

Issued in Renton, Washington, on April 18,
2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-8272 Filed 4—26—05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No. FAA-2004-19947; Amendment
No. 91-285]

RIN 2120-Al42

Pyrotechnic Signaling Device
Requirements

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Disposition of comments on
direct final rule.

SUMMARY: On December 27, 2004, the
FAA published a direct final rule to
remove the requirement for a
pyrotechnic signaling device required
for aircraft operated for hire over water
and beyond power off gliding distance
from shore for air carriers operating
under part 121 unless it is a part of a
required life raft. All other operators
continue to be required to have onboard
one pyrotechnic signaling device if they
operate aircraft for hire over water and
beyond power off gliding distance from
shore. The rule was effective February 7,
2005.

ADDRESSES: The complete docket for the
final rule on pyrotechnic signaling
devices may be examined through the
Department of Transportation’s Docket
Management System at http://
www.dms.dot.gov. Use the Simple
Search selection and type in the docket
number, 19947.

FOR FURTHER INFORMATION CONTACT: Joe
Keenan, AFS-200, Air Transportation
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591, telephone (202)
267-9579.

SUPPLEMENTARY INFORMATION:
Background

The final rule, request for comment,
was published in response to several
requests that the FAA eliminate the
requirement that aircraft that operate for
hire, over water, and beyond power off
gliding distance from shore, carry one
pyrotechnic signaling device in addition
to those signaling devices required as
part of each required life raft. The FAA

considered petitioners arguments that
the requirement of an additional
pyrotechnic device, or flare gun, was
unnecessary because other
requirements, such as air traffic control,
dispatch/flight following systems, and
advanced communications provide an
equivalent, if not greater, level of safety
as that provided by the pyrotechnic
signaling device. This requirement was
limited to those operators conducting
operations under Part 121 because all of
the additional safety redundancies, such
as dispatch/flight following, do not exist
to the same extent in other operations.

Discussion of Comments

The FAA received seven comments
on the pyrotechnic signaling device
final rule. Three were from individuals,
three were from air carriers (Southwest
Airlines, American Airlines, and Net
Jets), and one was from a trade
association (the Regional Airline
Association). Most comments favor the
change. One individual commenter did
not reflect support or opposition to the
change. None of the comments reflect an
adverse position to this final rule. The
FAA’s response to the comments
follows:

Safety

All but one commenter expressed
concerns about the safety and security
of pyrotechnic signaling devices. One
individual commenter stated that the
devices were a high-pilferage item and
pose a hazard of becoming a potential
terrorist weapon. Another individual
commenter expressed a general concern
about a security hazard to the flight
crew. Southwest Airlines and Net Jets
inferred that pyrotechnic signaling
devices are lethal weapons and
constitute hazardous materials on the
flight deck.

Three commenters, including
American Airlines, inferred that these
devices do not enhance safety.
Southwest Airlines stated that the
device would provide minimal value in
locating an aircraft following a ditching
at sea, assuming that a pilot could find
it.

The FAA does not agree that
pyrotechnic signaling devices are unsafe
if stored and maintained in accordance
with the manufacturer’s instructions
and personnel are properly trained in
their use. Pyrotechnic signaling devices
are still required whenever life rafts are
required to be onboard. The FAA does
not agree that a pyrotechnic signaling
device might be hard to locate in a
ditching emergency. FAA regulations
require a passenger briefing composed
of instructions to use in preparation for
a ditching. Part of this preparation
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includes use of emergency equipment,
including life rafts and associated
equipment (such as pyrotechnic
signaling devices), before the actual
ditching occurs. Crewmembers are
required to be trained in the proper use
of emergency equipment. Moreover,
when pyrotechnic signaling devices are
required as part of a life raft’s survival
equipment, they are generally
inaccessible without removing the raft
itself. In cases where the life raft’s
survival kit is stored separately from the
raft, locations are typically not readily
available for passenger access until
actually needed.

Part 135 Relief

An individual commenter, Net Jets,
and the Regional Airline Association
stated they are in favor of including
relief for part 135 operations. An
individual commenter stated that all of
the justification for part 121 operations
is true for part 135 operations, as well.
Net Jets stated that similarly situated
part 135 operators should be provided
with the same relief as part 121
operators, and noted the similarities
between part 121 dispatch/flight
following systems and the flight locating
requirements of part 135. Net Jets also
stated that the Part 125/135 Aviation
Rulemaking Committee (ARC) is
addressing the issue as it applies to part
135 operations. Net Jets stated that a
complete power loss of a part 25
certificated turbojet airplane is
extremely low.

Although the requirements differ, the
FAA agrees that similarities may exist
between part 121 flight following
requirements and part 135 flight
locating requirements. Also, while some
135 operators conduct operations very
similar to part 121 operators, many do
not so it would not be appropriate to
provide the same blanket relief to all
135 operators. However, if a particular
part 135 operator’s flight locating
system meets all of the requirements of
a part 121 flight following system, relief
provided in this rule change may be
sought by that operator and evaluated
by the FAA through the exemption
process.

The FAA agrees that complete engine
failure of a part 25-certificated airplane
is extremely low. However, engine
failure is not the only precursor to a
forced ditching. Onboard fires, flight
control malfunctions, and fuel
exhaustion have also resulted in
ditching incidents.

The FAA looks forward to receiving
recommendations from the Part 125/135
ARC when they are complete.

Pyrotechnic Signaling Devices Required
as Part of a Life Raft

An individual commenter stated that
the rule should contain a requirement
for positive proof that a pyrotechnic
device required as part of a life raft is,
in fact, onboard and goes on to question
how an operator would determine that
the device is installed in the life raft.

It is incumbent upon an operator to
demonstrate compliance with any
applicable requirements for a particular
operation. For example, an operator may
maintain an inventory of life raft-related
equipment to satisfy this requirement
when the equipment must be carried
onboard for over-water operations.

Conclusion

After consideration of the comments
submitted in response to the final rule,
the FAA has determined that no further
rulemaking action is necessary.
Amendment 91-285 remains in effect as
adopted.

Issued in Washington, DC, on April 21,
2005.

Marion C. Blakey,

Administrator.

[FR Doc. 05-8453 Filed 4-26—05; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 172

[Docket Nos. 1998F-0052 and 1999F-0187
(formerly Docket Nos. 98F-0052 and 99F—
0187)]

Food Additives Permitted for Direct
Addition to Food for Human
Consumption; Neotame

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; response to
objections and denial of requests for a
hearing.

SUMMARY: The Food and Drug
Administration (FDA) is responding to
objections and is denying requests that
it has received for a hearing on the final
rule that amended the food additive
regulations authorizing the use of
neotame as a nonnutritive sweetener in
food. After reviewing the objections to
the final rule and the requests for a
hearing, the agency has concluded that
the objections do not raise issues of
material fact that justify a hearing or
otherwise provide a basis for revoking
the amendment to the regulation.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Zajac, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740-
3835, 301-436-1267.

SUPPLEMENTARY INFORMATION:

1. Introduction

FDA published notices in the Federal
Register on February 10, 1998 (63 FR
6762), and February 8, 1999 (64 FR
6100), announcing the filing of food
additive petitions, FAP 8A4580 and
FAP 9A4643, respectively, by Monsanto
Co. to amend the food additive
regulations in Part 172 Food Additives
Permitted for Direct Addition to Food
for Human Consumption (21 CFR part
172) to provide for the safe use of
neotame as a nonnutritive sweetener for
tabletop use (FAP 8A4580) and for
general-purpose use in food (FAP
9A4643) where standards of identity do
not preclude such use. The rights to
these petitions were subsequently sold
to the NutraSweet Co. In the Federal
Register of July 9, 2002 (67 FR 45300),
FDA issued a final rule permitting the
safe use of neotame as a sweetening
agent and flavor enhancer in foods
generally, except in meat and poultry.
The preamble to the final rule advised
that objections to the final rule and
requests for a hearing were due within
30 days of the publication date (i.e., by
August 8, 2002).

II. Objections and Requests for a
Hearing

Section 409(f) of the Federal Food,
Drug, and Cosmetic Act (the act) (21
U.S.C. 348(f)) provides that, within 30
days after publication of an order
relating to a food additive regulation,
any person adversely affected by such
order may file objections, specifying
with particularity the provisions of the
order ‘“deemed objectionable, stating
reasonable grounds therefore, and
requesting a public hearing based upon
such objections.” FDA may deny a
hearing request if the objections to the
regulation do not raise genuine and
substantial issues of fact that can be
resolved at a hearing.

Under 21 CFR 171.110 of the food
additive regulations, objections and
requests for a hearing are governed by
part 12 (21 CFR part 12) of FDA’s
regulations. Under § 12.22(a), each
objection must meet the following
conditions: (1) Must be submitted on or
before the 30th day after the date of
publication of the final rule; (2) must be
separately numbered; (3) must specify
with particularity the provision of the
regulation or proposed order objected
to; (4) must specifically state the
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provision of the regulation or proposed
order on which a hearing is requested;
failure to request a hearing on an
objection constitutes a waiver of the
right to a hearing on that objection; and
(5) must include a detailed description
and analysis of the factual information
to be presented in support of the
objection if a hearing is requested;
failure to include a description and
analysis for an objection constitutes a
waiver of the right to a hearing on that
objection.

Following publication of the neotame
final rule, FDA received three
submissions, within the 30-day
objection period, objecting to the
agency’s safety evaluation of neotame as
a general-purpose sweetener. Two of the
submissions are essentially identical in
content and assert that all of the studies
that were discussed in the neotame final
rule are meaningless because they are
based on aspartame, which they claim
has never been proven to be safe for use
in food. Both of these submissions
requested a hearing. The third
submission questions the validity of the
agency’s exposure estimate for neotame
and its metabolites. This same
submission also asks a number of
questions regarding the clinical studies
that were conducted on human
tolerance to neotame. The submission
requested a hearing on both of these
issues.

IIL. Standards for Granting a Hearing

Specific criteria for deciding whether
to grant or deny a request for a hearing
are set out in § 12.24(b). Under that
regulation, a hearing will be granted if
the material submitted by the requester
shows, among other things, the
following: (1) There is a genuine and
substantial factual issue for resolution at
a hearing; a hearing will not be granted
on issues of policy or law; (2) the factual
issue can be resolved by available and
specifically identified reliable evidence;
a hearing will not be granted on the
basis of mere allegations or denials or
general descriptions of positions and
contentions; (3) the data and
information submitted, if established at
a hearing, would be adequate to justify
resolution of the factual issue in the way
sought by the requestor; a hearing will
be denied if the data and information
submitted are insufficient to justify the
factual determination urged, even if
accurate; and (4) resolution of the
factual issue in the way sought by the
person is adequate to justify the action
requested; a hearing will not be granted
on factual issues that are not
determinative with respect to the action
requested (e.g., if the action would be

the same even if the factual issue were
resolved in the way sought).

A party seeking a hearing is required
to meet a “‘threshold burden of
tendering evidence suggesting the need
for a hearing” (Costle v. Pacific Legal
Foundation, 445 U.S. 198, 214-215
(1980), reh. denied, 446 U.S. 947 (1980),
citing Weinberger v. Hynson, Westcott &
Dunning, Inc., 412 U.S. 609, 620—621
(1973)). An allegation that a hearing is
necessary to “sharpen the issues” or to
“fully develop the facts” does not meet
this test (Georgia Pacific Corp. v. EPA,
671 F.2d 1235, 1241 (9th Cir. 1982)). If
a hearing request fails to identify any
factual evidence that would be the
subject of a hearing, there is no point in
holding one. In judicial proceedings, a
court is authorized to issue summary
judgment without an evidentiary
hearing whenever it finds that there are
no genuine issues of material fact in
dispute and a party is entitled to
judgment as a matter of law (see Rule
56, Federal Rules of Civil Procedure).
The same principle applies in

administrative proceedings (see § 12.28).

A hearing request must not only
contain evidence, but that evidence
should raise a material issue of fact
concerning which a meaningful hearing
might be held (Pineapple Growers Ass’n
v. FDA, 673 F.2d 1083, 1085 (9th Cir.
1982)). Where the issues raised in the
objection are, even if true, legally
insufficient to alter the decision, the
agency need not grant a hearing (see
Dyestuffs and Chemicals, Inc. v.
Flemming, 271 F.2d 281 (8th Cir. 1959),
cert. denied, 362 U.S. 911 (1960)). FDA
need not grant a hearing in each case
where an objector submits additional
information or posits a novel
interpretation of existing information
(see United States v. Consolidated
Mines & Smelting Co., 455 F.2d 432 (9th
Cir. 1971)). In other words, a hearing is
justified only if the objections are made
in good faith and if they “draw in
question in a material way the
underpinnings of the regulation at
issue” (Pactra Industries v. CPSC, 555
F.2d 677 (9th Cir. 1977)). Finally, courts
have uniformly recognized that a
hearing need not be held to resolve
questions of law or policy (see Citizens
for Allegan County, Inc. v. FPC, 414
F.2d 1125 (D.C. Cir. 1969); Sun Oil Co.

v. FPC, 256 F.2d 233, 240 (5th Cir.), cert.

denied, 358 U.S. 872 (1958)).

Even if the objections raise material
issues of fact, FDA need not grant a
hearing if those same issues were
adequately raised and considered in an
earlier proceeding. Once an issue has
been so raised and considered, a party
is estopped from raising that same issue
in a later proceeding without new

evidence. The various judicial doctrines
dealing with finality can be validly
applied to the administrative process. In
explaining why these principles “self-
evidently”” ought to apply to an agency
proceeding, the U.S. Court of Appeals
for the District of Columbia Circuit
wrote:

The underlying concept is as simple as
this: Justice requires that a party have a fair
chance to present his position. But overall
interests of administration do not require or
generally contemplate that he will be given
more than a fair opportunity.

Retail Clerks Union, Local 1401 v.
NLRB, 463 F.2d 316, 322 (D.C. Cir.
1972). (See Costle v. Pacific Legal
Foundation, supra at 215-220. See also
Pacific Seafarers, Inc. v. Pacific Far East
Line, Inc., 404 F.2d 804 (D.C. Cir. 1968),
cert. denied, 393 U.S. 1093 (1969).)

In summary, a hearing request must
present sufficient credible evidence to
raise a material issue of fact and the
evidence must be adequate to resolve
the issue as requested and to justify the
action requested.

IV. Analysis of Objections and
Response to Hearing Requests

FDA addresses each of the three
objections in the following paragraphs,
as well as the evidence and information
filed in support of each, comparing each
objection and the information submitted
in support of it to the standards for
granting a hearing in § 12.24.

Two submissions objected to the final
rule asserting that all of the safety
studies on neotame are meaningless
because they are based on aspartame.
Both submissions requested hearings on
this point. As stated in the neotame
final rule, to support the safety of
neotame, the petitioner submitted,
within the two petitions, a combined
total of 113 preclinical, clinical, and
special studies, plus an additional 32
exploratory and screening studies in a
food master file on the safety of neotame
and its metabolites, not aspartame. The
objectors did not specifically address
any of these studies. Further, the
assertion that the safety evaluation of
neotame is based on aspartame is
baseless and completely false. FDA is
denying the requests for a hearing on
this point because there is no genuine
and substantial issue of fact for
resolution at a hearing, and a hearing
will not be granted on the basis of mere
allegations or denials or general
descriptions of positions and
contentions (§ 12.24(b)(1) and (b)(2)).

The third objection questioned the
agency’s exposure estimate for neotame
and the clinical studies that were
conducted and requested a hearing on
these issues. However, the submission
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provided no information that would
support a reevaluation of the agency’s
exposure estimate or the clinical studies
that were conducted. Therefore, this
submission provides no basis for FDA to
reconsider its decision to issue the final
rule on neotame. Moreover, this
submission provides no basis for
granting a hearing because a hearing
request must include specifically
identified reliable evidence that can
lead to resolution of a factual issue in
dispute. A hearing will not be granted
on the basis of mere allegations or
denials or general descriptions of
positions and contentions
(§12.24(b)(2)). Therefore, FDA is
denying the hearing requested by this
submission.

V. Summary and Conclusions

Section 409 of the act requires that a
food additive be shown to be safe prior
to marketing. Under 21 CFR 170.3(i), a
food additive is “safe” if there is a
reasonable certainty in the minds of
competent scientists that the substance
is not harmful under the intended
conditions of use. In the final rule
approving neotame, FDA concluded that
the data presented by the petitioner to
establish safety of the additive
demonstrate that neotame is safe for its
intended use as a general-purpose
sweetener and flavor enhancer in foods.
The final rule did not authorize the use
of neotame in meat and poultry.

The petitioner has the burden to
demonstrate the safety of the additive in
order to gain FDA approval. Once FDA
makes a finding of safety, the burden
shifts to an objector, who must come
forward with evidence that calls into
question FDA’s conclusion (American
Cyanamid Co. v. FDA, 606 F2d. 1307,
1314-1315 (DC Cir. 1979)).

None of the three objections received
contained evidence to support a genuine
and substantial issue of fact. Nor has
any objector established that the agency
overlooked significant information in
reaching its conclusion. Therefore, the
agency has determined that the
objections that requested a hearing do
not raise any substantial issue of fact
that would justify an evidentiary
hearing (§ 12.24(b)). Accordingly, FDA
is not making any changes in response
to the objections and is denying the
requests for a hearing.

Dated: April 19, 2005.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 05-8352 Filed 4—26—05; 8:45 am]
BILLING CODE 4160-01-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO3-OAR-2005-VA-0001; FRL—7904-5]
Approval and Promulgation of Air
Quality Implementation Plans; Virginia;

NOyx RACT Determinations for Four
Individual Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: Environmental Protection
Agency (EPA) is taking direct final
action to approve revisions to the
Commonwealth of Virginia’s State
Implementation Plan (SIP). The
revisions were submitted by the Virginia
Department of Environmental Quality
(VADEQ) to establish and require
reasonably available control technology
(RACT) for four major sources of
nitrogen oxides (NOx). These sources
are located in the Western Virginia
Emissions Control Area. EPA is
approving these revisions to establish
RACT requirements in the SIP in
accordance with the Clean Air Act
(CAA).

DATES: This rule is effective on June 27,
2005, without further notice, unless
EPA receives adverse written comment
by May 27, 2005. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number RO3—OAR—
2005-VA-0001 by one of the following
methods:

A. Federal eRulemaking Portal: http:/
/www.regulations.gov. Follow the on-
line instructions for submitting
comments.

B. Agency Web site: http://www.
docket.epa.gov/rmepub/. RME, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

C. E-mail: campbell.david
commat;epa.gov.

D. Mail: R03—-OAR-2005-VA-0001,
David Campbell, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region IIT, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03—-OAR-2005-VA-0001.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an ‘“‘anonymous access’’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:
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I. Background

Prior to the establishment of the 8-
hour ozone nonattainment areas, EPA
developed a program to allow these
potential nonattainment areas to
voluntarily adopt local emission control
programs to avoid air quality violations
and mandated nonattainment area
controls. Areas with air quality meeting
the 1-hour ozone standard were eligible
to participate. In order to participate,
state and local governments and EPA
developed and signed a memorandum
of agreement that describes the local
control measures the state or local
community intends to adopt and
implement to reduce ozone emissions in
advance of air quality violations. In this
agreement, also known as an Early
Action Compact (EAC), the state or local
communities agree to prepare emission
inventories and conduct air quality
modeling and monitoring to support its
selection of emission controls. Areas
that participate in the EAC program
have the flexibility to institute their own
approach in maintaining clean air and
protecting public health. For a period of
time (generally not to exceed 5 years),
participating areas can avoid a
nonattainment designation.

Several localities in the Winchester
and Roanoke areas have elected to
participate in the EAC program. The
areas that signed an EAC are the City of
Winchester and Frederick County,
which comprise the Northern
Shenandoah Valley EAC; and the cities
of Roanoke and Salem, and the counties
of Roanoke and Botetourt, which
comprise the Roanoke EAC. Virginia’s
strategy for enabling these localities to
participate in the EAC program is to

have them be subject to volatile organic
compound (VOC) and NOx control
measures from which they had, until
this time, been exempt. In order to
enable the affected localities to
implement these VOC and NOx
controls, the Virginia Regulations for the
Control of Abatement of Air Pollution
were revised to include these affected
localities. In a separate rulemaking
action, the list of VOC and NOx
emission control areas (9 VAC 5—-20—
206) was expanded to include the EAC
areas as the Western Virginia Emissions
Control Area. With this expansion, the
VOC and NOx control rules of Chapter
40 became applicable in these areas.

In order to implement the NOx
control measures, VADEQ adopted a
regulation (Rule 4—4) which provides
that VADEQ must, on case-by-case
basis, determine whether there is RACT
to reduce NOx emissions from major
sources for which EPA has not issued
control techniques guideline (CTG).
EPA has approved the regulation (Rule
4-4) in a separate rulemaking action. A
major source in the Western Virginia
Emissions Control Area subject to Rule
4—4, emits or has the potential to emit
100 tons per year of NOx. CTGs are
documents issued to define RACT for a
particular source category. EPA has
defined RACT as the lowest emission
limit that a particular source is capable
of meeting by the application of control
technology that is reasonably available
considering technological and economic
feasibility.

The following sources in the Western
Virginia Emissions Control Area have
been identified as sources subject to the
RACT requirements: (1) Roanoke

Electric Steel Corporation Steel Mini-
Mill located in the City of Roanoke, (2)
Roanoke Cement Company Portland
Manufacturing Plant located in
Troutville, County of Botetourt; (3)
Norfolk Southern Railway Company—
East End Shops located in the City of
Roanoke; and (4) Global Stone
Chemstone Corporation located in
Frederick County.

II. Summary of the SIP Revisions

On January 31, February 3, 7, and 14,
2005, VADEQ submitted revisions to the
Virginia SIP which establish and impose
RACT for four sources of NOx. The
Commonwealth’s submittals consist of
permits to operate which impose NOx
RACT requirements for each source.

Copies of the actual permits to operate
imposing RACT and VADEQ’s
evaluation memoranda are included in
the electronic and hard copy docket for
this final rule. As previously stated, all
documents in the electronic docket are
listed in the RME index at http://
www.docket.epa.gov/rmepub/. Publicly
available docket materials are available
either electronically in RME or in hard
copy during normal business hours at
the Air Protection Division, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

The table below identifies the sources
and the individual permits to operate
which are the subject of this
rulemaking.

WESTERN VIRGINIA EMISSIONS CONTROL AREA—NOx RACT DETERMINATIONS FOR INDIVIDUAL SOURCES

Permit/order or “Major
Source Location registration Source type source”
number pollutant
Roanoke Electric Steel Corporation ..........cccce...... City of Roanoke ............. Registration No. 20131 Steel mill ....occooviviieeen. NOx
Roanoke Cement Company .........ccccceeeerereeneneenns Troutville, County of Registration No. 20232 Cement kiln ........ccoeeee. NOx
Botetourt.
Norfolk Southern Railway Company—East End | City of Roanoke ............. Registration No. 20468 Rail car and locomotive | NOx
Shops. maintenance.
Global Stone Chemstone Corporation—Win- | Clear Brook, Frederick Registration No. 80504 Lime manufacturing ....... NOx
chester Facility. County.

II1. EPA’s Evaluation of the SIP
Revisions

EPA is approving these RACT SIP
submittals because VADEQ established
and imposed requirements in
accordance with the criteria set forth in
SIP-approved regulations for imposing
RACT. The Commonwealth has also
imposed record-keeping, monitoring
and testing requirements on these

sources sufficient to determine
compliance with the applicable RACT
determinations.

IV. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental

assessment (audit) ‘“privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
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for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information ‘“required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal
counterparts. * * *” The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent

with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the state plan, independently of any
state enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, state audit
privilege or immunity law.

V. Final Action

EPA is approving the revisions to the
Virginia SIP submitted by VADEQ to
establish and require NOx RACT for
four major sources. These SIP revisions
are necessary to implement the Early
Action Compact Plan for the Roanoke
and the Northern Shenandoah Valley
Ozone Early Action Compact Plan. EPA
is publishing this rule without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comment.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on June
27, 2005, without further notice unless
EPA receives adverse comment by May
27, 2005. If EPA receives adverse
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. EPA will address all
public comments in a subsequent final
rule based on the proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

VI. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
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for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules: (1) Rules of particular
applicability; (2) rules relating to agency

management or personnel; and (3) rules
of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability establishing source-
specific requirements for four named
sources.

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 27, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule
approving source-specific RACT
requirements for four sources in the
Commonwealth of Virginia does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: April 19, 2005.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(d) is amended by adding entries for
Roanoke Electric Steel Corp., Roanoke
Cement Company, Norfolk Southern
Railway Company—East End Shops and
Global Stone Chemstone Corporation at
the end of the table to read as follows:

§52.2420 Identification of plan.
* * * * *
(d) E

EPA-APPROVED VIRGINIA SOURCE-SPECIFIC REQUIREMENTS

Source name

Permit/order or registration State effective

EPA approval

40 CFR part 52

number date date citation
Roanoke Electric Steel Corp. ........ccccoiiiiiiiiciiiiiicicie Registration No. 20131 ....... December 22, April 27, 2005 52.2420(d)(7)
2004 [Insert page

Roanoke Cement Company ........ccccecerieennenns

Norfolk Southern Railway Company—East End Shops ...

Global Stone Chemstone Corporation

December 22,
2004

Registration No. 20131

Registration No. 20468 ....... December 22,

2004

Registration No. 80504 ....... February 9,

2005

number where
the document
begins]

April 27, 2005

[Insert page
number where
the document
begins]

April 27, 2005

[Insert page
number where
the document
begins]

April 27, 2005

[Insert page
number where
the document
begins]

52.2420(d)(7)

52.2420(d)(7)

52.2420(d)(7)
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[FR Doc. 05—-8441 Filed 4—26-05; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R03—-OAR-2005-VA-0002; FRL-7904-9]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Revision Establishing the Western
Virginia VOC and NOx Emissions
Control Area, and Providing the
Enabling Authority for NOx RACT
Determinations in the Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: Environmental Protection
Agency (EPA) is taking direct final
action to approve a revision to the
Commonwealth of Virginia State
Implementation Plan (SIP) establishing
a new volatile organic compound (VOC)
and nitrogen oxide (NOx) emissions
control area. This new area, entitled, the
Western Virginia Emissions Control
Area, consists of the City of Winchester
and Frederick County, Roanoke County,
Botetourt County, Roanoke City, and
Salem City. EPA is also approving a
revision to provide the enabling
authority to implement NOx Reasonably
Available Control Technology (RACT)
in the affected areas. EPA is approving
this revision in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: This rule is effective on June 27,
2005 without further notice, unless EPA
receives adverse written comment by
May 27, 2005. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R03—OAR-
2005-VA-0002 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/ RME,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: campbell.dave@epa.gov.

D. Mail: R03—-OAR-2005-VA-0002,
David Campbell, Chief, Air Quality

Planning Branch, 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03-OAR-2005-VA-0002
EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov websites
are an ‘‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through RME or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814-2034, or by
e-mail at wentworth.ellen@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Prior to the final establishment of the
8-hour ozone nonattainment areas, EPA
developed a program to allow potential
nonattainment areas to voluntarily
adopt local emission control programs
to avoid air quality violations and
mandated nonattainment area controls.
Areas with air quality meeting the one-
hour ozone standard were eligible to
participate. In order to participate, state
and local governments and EPA had to
develop and sign an Early Action
Compact (EAC) agreement with EPA.
This agreement outlined the
implementation procedures for the EAC
program. As part of the EAC process,
state and local communities are
required to adopt and implement
measures to reduce ozone precursor
pollutants. In addition, the EAC
program requires the preparation of an
attainment demonstration.

Several localities in the Winchester
and Roanoke areas of Virginia were
eligible to participate in the EAC
program. The areas that signed an EAC
are the City of Winchester and Frederick
County, which comprise the Northern
Shenandoah Valley EAC, and the cities
of Roanoke and Salem, and the counties
of Roanoke and Botetourt, which
comprise the Roanoke EAC.

In order to support this effort, the
Commonwealth has elected to expand
its pre-existing list of emission control
areas to include the EAC participating
localities and to expand its NOx RACT
regulation to the new emission control
area.

II. Summary of SIP Revision

On December 22, 2004, and
supplemented on February 24, 2005, the
Commonwealth of Virginia submitted a
formal revision to its SIP. The SIP
revision amends the Virginia Code at 9
VAC 5-20-206 to expand the VOC and
NOx emission control areas to include
the Western Virginia Emissions Control
Area. This area includes the counties of
Botetourt, Frederick, and Roanoke, and
the cities of Roanoke, Salem, and
Winchester. The revision also
authorizes the implementation of NOx
RACT in the Western Virginia
Emissions Control Area.

This SIP revision also includes
several amendments to various
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regulations in 9 VAC 5—40 which are
intended to clarify certain provisions. A
more detailed summary of the changes
may be found in the technical support
document (TSD) prepared for this
rulemaking.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law,Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal counterparts
* * * The opinion concludes that
“[r]legarding § 10.1-1198, therefore,
documents or other information needed
for civil or criminal enforcement under
one of these programs could not be
privileged because such documents and
information are essential to pursuing

enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its [*]
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the state plan, independently of any
state enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, state audit
privilege or immunity law.

IV. Final Action

EPA is approving a revision to the
Commonwealth of Virginia SIP
consisting of a regulation establishing
the Western Virginia Emissions Control
Area, and providing the enabling
authority for NOx RACT determinations
in the affected areas. The regulations are
necessary in order to implement the
control measures and achieve the
emission reductions in the plans for the
Roanoke and Northern Shenandoah
Valley EAC areas.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the ‘“Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on June 27, 2005 without

further notice unless EPA receives
adverse comment by May 27, 2005. If
EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have tribal implications because it
will not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
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responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 27, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule
approving the expansion of the VOC
emission standards to the Western
Virginia Emissions Control Area, and
providing the enabling authority for
NOx RACT determinations in the
affected areas, does not affect the
finality of this rule for the purposes of
judicial review nor does it extend the

time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)
List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping

requirements, Volatile organic
compounds.

Dated: April 19, 2005.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]
m 1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(c) is amended by revising the entries for
Chapter 20 and Chapter 40 to read as
follows:

§52.2420 Identification of plan.

* * * * *

(c) EPA approved regulations and
statutes.

EPA-APPROVED REGULATIONS AND STATUTES IN THE VIRGINIA SIP

State effec-

Explanation

State citation (9 VAC 5) Title/subject tive date EPA approval date [former SIP citation]
Chapter 20 General Provisions (Part Il)
5-20-206 .....occeeiiierireieeeeen Volatile Organic Compound 3/24/04 4/27/05 [Insert page number
and Nitrogen Oxides Emis- where the document begins].
sions Control Areas.
Chapter 40 Existing Stationary Sources
Part Il Emission Standards
Article 4 General Process Operations (Rule 4-4)
5-40-240 ....ooceviiieieeeen Applicability and Designation 3/24/04 4/27/05 [Insert page number

of Affected Facility.

where the document begins].
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EPA-APPROVED REGULATIONS AND STATUTES IN THE VIRGINIA SIP—Continued

State effec-

Explanation

State citation (9 VAC 5) Title/subject tive date EPA approval date [former SIP citation]
5-40-310A-E ....c.ccvviirein. Standard for Nitrogen Oxides 3/24/04 4/27/05 [Insert page number
where the document begins].
Article 37 Petroleum Liquid Storage and Transfer Operations (Rule 4-3)
5-40-5200 ....ceeveieriieieeneeen Applicability and Designation 3/24/04 4/27/05 [Insert page number
of Affected Facility. where the document begins].
5-40-5220 ....ceeviiiiiiieeeeenn Standard for Volatile Organic 3/24/04 4/27/05 [Insert page number
Compounds. where the document begins].
* * * * *

[FR Doc. 05-8437 Filed 4—26-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2005-0080; FRL-7709-2]

Benoxacor; Partial Grant and Partial
Denial of Petition, and Amendment of
Tolerance to Include S-Metolachlor

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is granting, in part, and
denying, in part, pesticide petition
7E3489 submitted by Syngenta Crop
Protection, Inc., and is amending the
tolerance for benoxacor at 40 CFR
180.460 to include a reference to S-
metolachlor, in addition to the existing
reference to metolachlor. EPA issued a
notice pursuant to section 408(d)(3) of
FFDCA, 21 U.S.C. 346a(d)(3) in the
Federal Register of August 3, 2003 (68
FR 46620) (FRL-7317-6) announcing
the filing of a petition requesting that
the tolerance expression for the inert
ingredient benoxacor (safener) in 40
CFR 180.460 be amended to remove
references to metolachlor and replace it
with references to S-metoloachlor.
Although EPA finds it is safe to add a
reference to S-metolachlor to this
tolerance regulation, EPA does not agree
that grounds exist to remove the
reference to metolachlor. Thus, EPA is
granting Syngenta’s petition in as far as
it seeks to add the reference to S-
metolachlor but is denying the request
to remove metolachlor.

DATES: This regulation is effective April
27, 2005. Objections and requests for

hearings must be received on or before
June 27, 2005.

ADDRESSES: To submit a written
objection or hearing request, follow the
detailed instructions as provided in
Unit VIIL of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number OPP—-2005—
0080. All documents in the docket are
listed in the EDOCKET index at http:/
/www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Karen Angulo, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave, NW., Washington,
DC 20460-0001; telephone number:
(703) 306—0404; e-mail address:
angulo.karen@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111)

e Animal production (NAICS code
112)

e Food manufacturing (NAICS code
311)

¢ Pesticide manufacturing (NAICS
code 32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

In the Federal Register of August 6,
2003 (68 FR 46620) (FRL-7317-6), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petition (7E3489) by Syngenta
Crop Protection, Inc., P.O. Box 18300,
Greensboro, NC 27419-8300. The
petition requested that the tolerance
expression for the inert ingredient
benoxacor (safener) in 40 CFR 180.460
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be amended to remove the references to
metolachlor and replace it with
references to S-metolachlor. Currently,
the benoxacor tolerance permits
residues of benoxacor in or on raw
agricultural commodities for which
tolerances have been established for the
herbicide metolachlor when benoxacor
is used in pesticide formulations
containing metolachlor. Syngenta’s
petition seeks this amendment because
it has voluntarily canceled all its
metolachlor product registrations,
including its metolachlor registrations
containing the safener benoxacor, and
has registered products containing S-
metolachlor in their place. Some or all
of these new registrations contain not
only S-metolachlor but benoxacor as
well.

The notice of filing included a
summary of Syngenta’s petition. EPA
received one comment, which is
discussed further in Unit IV.

This final rule is issued pursuant to
section 408(d) of FFDCA, as amended
by the FQPA (21 U.S.C. 346a(d)).
Section 408 of FFDCA authorizes the
establishment of tolerances, exemptions
from the requirement of a tolerance,
modifications in tolerances, and
revocation of tolerances for residues of
pesticide chemicals in or on raw
agricultural commodities and processed
foods. Without a tolerance or tolerance
exemption, food containing pesticide
residues is considered to be unsafe and
therefore “‘adulterated” under section
402(a) of the FFDCA. If food containing
pesticide residues is found to be
adulterated, the food may not be
distributed in interstate commerce (21
U.S.C. 331(a) and 342 (a)).

III. What Action is the Agency Taking?

In this action, EPA is ruling on a
petition (7E3489) filed by Syngenta
Crop Protection pursuant to FFDCA
section 408(d) to amend a tolerance
regulation. Section 408(d)(4) authorizes
EPA to act on a petition by issuing a
final rule adopting the amendment
sought by the petition, issuing a final
rule that varies from the amendment
sought by the petition, or completely
denying the petition. For the reasons
described below, EPA has chosen the
middle course with regard to Syngenta’s
petition - granting it only in part and
denying the remainder.

The Agency is granting Syngenta’s
petition in part. The Agency has
determined that the tolerance for
benoxacor at 40 CFR 180.460 should be
amended to include a reference to both
metolachlor and S-metolachlor. EPA
agrees there are sufficient grounds to
amend the tolerance expression for
benoxacor to include a reference to S-

metolachlor, the product Syngenta is
now marketing in place of the
metolachlor registrations it has
voluntarily canceled. EPA has
previously determined that the existing
benoxacor tolerances meet the safety
standard of FFDCA section
408(b)(2)(A)(i). See the Federal Register
of February 13, 1998, (63 FR 7299)
(FRL-5771-1).

A chronic dietary exposure and risk
assessment was conducted using Dietary
Exposure Evaluation Model-Food
Commodity Intake Database (DEEM-
FCID™), which uses food consumption
data from the United States Department
of Agriculture’s (USDA’s) Continuing
Surveys of Food Intakes by Individuals
(CSFII) from 1994—1996 and 1998. The
chronic analysis assumes tolerance-level
residues on all crops with established,
pending, or proposed tolerances for
metolachlor and/or S-metolachlor. The
analysis also assumes that 100% of the
crops included in the assessment were
treated with metolachlor and/or S-
metolachlor and its safener, benoxacor.
These assumptions result in over
estimates of exposure and are, therefore,
highly conservative with respect to
dietary risk assessment. Even with these
assumptions, the dietary risk estimates
for all population subgroups are less
than 15% of the chronic Population-
Adjusted Dose (cPAD). Generally EPA is
concerned when risk estimates exceed
100% of the cPAD. Therefore, the
dietary risk estimates are below EPA’s
level of concern for all population
subgroups, including those of infants
and children. There are no acute
toxicological or cancer concerns for
benoxacor.

Accordingly, EPA finds for the
reasons set forth in the Federal Register
notice of February 13, 1998 (63 FR
7299), establishing the existing
benoxacor tolerances, that these
tolerances, as amended today, are safe
for the general population, including
infants and children, within the
meaning of FFDCA section
408(b)(2)(A)(1).

EPA does not agree, however, that
grounds exist to remove the reference to
metolachlor in 40 CFR 180.460 as
requested by the petition. As noted, EPA
has found previously that residues of
benoxacor resulting from its use with
metolachlor, are safe and will be safe
under the regulation when amended to
also reference S-metolachlor. Further,
while Syngenta may have canceled its
metolachlor registrations, there are
existing metolachlor registrations
currently held by other persons. The
fact that one registrant of several has
chosen to stop marketing the pesticide
does not constitute the “abandonment”

of a pesticide as contemplated by 40
CFR 180.32(b) that would justify the
administrative amendment or repeal of
a tolerance. Further, as the commenter
has made clear, existing metolachlor
registrants are interested in retaining the
reference to metolachlor in the
benoxacor tolerance expression. For
these reasons, EPA is denying
Syngenta’s request to remove
metolachlor from the existing tolerance
expression.

Based on its decision to grant, in part,
and deny, in part, Syngenta’s petition,
EPA is today amending the tolerance
expression for benoxacor at 40 CFR
180.460(a) as found in the regulatory
section of this document.

IV. Public Comments

As noted in Unit.IL. of this document,
EPA received a comment objecting to
Syngenta’s petition to replace the
references to metolachlor in 40 CFR
180.460 with references to S-
metolachlor. Specifically, the
commenter argues that the proposed
amendment is unnecessary to protect
public health; that it would establish an
inappropriate precedent prior to the
adoption of an isomer active ingredient
policy; and that the rationale for action
that Syngenta has offered is materially
incomplete and inadequate. Because
EPA has decided for reasons set forth in
Unit.III. of this document to retain the
references to metolachlor in 40 CFR
180.460, EPA need not reach the
commenter’s arguments objecting to
Syngenta’s proposed deletion of
metolachlor from that regulation. The
commenter also argues, however, that as
a general matter Syngenta’s petition
provides no pertinent new ‘““data,
information and arguments” or
“reasonable grounds” in support of the
petition. EPA disagrees with this
comment to the extent it suggests there
are inadequate grounds for adding
references to S-metolachlor to the
tolerance expression at 40 CFR 180.460.
As discussed above, the petition noted
that EPA has previously found that
benoxacor residues are safe and has
determined that this action will not alter
the assumptions upon which that
determination relied. Accordingly, EPA
believes reasonable grounds exist to add
references to S-metolachlor to 40 CFR
180.460.

V. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
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for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0080 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before June 27, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request

with the Hearing Clerk as described in
Unit VIII.A., you should also send a
copy of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2005-0080, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. In person or by
courier, bring a copy to the location of
the PIRIB described in ADDRESSES. You
may also send an electronic copy of
your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBIl in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VI. Statutory and Executive Order
Reviews

This final rule establishes an
exemption from the tolerance
requirement under FFDCA section
408(d) in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this rule has been exempted
from review under Executive Order
12866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001). This final rule
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act

(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency has
determined that this rule does not have
any “tribal implications” as described
in Executive Order 13175, entitled
Consultation and Coordination with
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Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 14, 2005.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR ChapterIis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.460 paragraph (a) is
revised to read as follows:

§180.460 Benoxacor; tolerances for
residues.

(a) General. Tolerances are
established for residues of the inert
ingredient (safener) benoxacor (4-
(dichloroacetyl)-3,4-dihydro-3-methyl-
2H-1, 4-benzoxazine) at 0.01 parts per
million (ppm) when used in pesticide
formulations containing metolachlor or
S-metolachlor in or on raw agricultural
commodities for which tolerances have
been established for metolachlor or S-

metolachlor.
* * * * *

[FR Doc. 05-8119 Filed 4—26—05; 8:45 am)]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2005-0046; FRL-7705-1]
Spiromesifen; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for: Primary crops for the
combined residues of spiromesifen (2-
0x0-3-(2,4,6-trimethylphenyl)-1-
oxaspiro[4.4]non-3-en-4-yl 3,3-
dimethylbutanoate) and its enol
metabolite (4-hydroxy-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-2-one), calculated as the parent
compound equivalents; rotational crops
for the inadvertent or indirect combined
residues of spiromesifen (2-oxo-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-4-yl 3,3-dimethylbutanoate), its enol
metabolite (4-hydroxy-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-2-one), and its metabolites
containing the 4-hydroxymethyl moiety
(4-hydroxy-3-[4-(hydroxymethyl)-2,6-
dimethylphenyl]-1-oxaspiro[4.4]non-3-
en-2-one), calculated as the parent
compound equivalents; and livestock
commodities for the combined residues
of spiromesifen (2-0x0-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-4-yl 3,3-dimethylbutanoate), and its
metabolites containing the enol (4-
hydroxy-3-(2,4,6-trimethylphenyl)-1-
oxaspiro[4.4]non-3-en-2-one) and 4-
hydroxymethyl (4-hydroxy-3-[4-
(hydroxymethyl)-2,6-dimethylphenyl]-
1-oxaspiro[4.4]non-3-en-2-one) moieties,
calculated as the parent compound
equivalents. Bayer CropScience
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA).

DATES: This regulation is effective April
27, 2005. Objections and requests for
hearings must be received on or before
June 27, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number OPP-2005—
0046. All documents in the docket are
listed in the EDOCKET index at http:/
/www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Thomas Harris, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—9423; e-mail address:
harris.thomas@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
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for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available on E-CFR
Beta Site Two athttp://
www.gpoaccess.gov/ecfr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gpo/
opptsfrs/home/guidelin.htm/.

II. Background and Statutory Findings

In the Federal Register of July 28,
2004 (69 FR 45047) (FRL-7366-2), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 3F6537) by Bayer
CropScience, 2 T.W. Alexander Drive,
Research Triangle Park, NC 27709. The
petition requested that 40 CFR part 180
be amended by establishing a tolerance
for the combined residues of the
insecticide/miticide:

1. Spiromesifen; butanoic acid, 3,3-
dimethyl-, 2-ox0-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-4-yl ester [subsequently referred to as
(2-0x0-3-(2,4,6-trimethylphenyl)-1-
oxaspiro[4.4]non-3-en-4-yl 3,3-
dimethylbutanoate) and its enol
metabolite (4-hydroxy-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-2-one)] in or on strawberry at 2.0
parts per million (ppm); vegetable,
tuberous and corm, crop subgroup 1C, at
0.01 ppm (subsequently revised to 0.02
ppm); vegetable, leafy greens (except
Brassica), crop subgroup 4A at 10 ppm
(subsequently revised to vegetable, leafy
greens, subgroup 4A at 12 ppm);
vegetable, Brassica, head and stem, crop
subgroup 5A, at 2.0 ppm; vegetable,
Brassica, leafy, crop subgroup 5B at 12
ppm; vegetable, fruiting, crop group 8,
at 0.30 ppm; tomato, paste at 0.60 ppm,;
vegetable, cucurbit, crop group 9, at 0.10
ppm; corn, field, grain, at 0.01 ppm

(subsequently revised to 0.02 ppm);
corn, field, forage, at 3.0 ppm; corn,
field, stover, at 5.0 ppm; cotton
(subsequently defined as cotton,
undelinted seed) at 0.50 ppm; and
cotton, gin byproducts, at 15 ppm.

2. Spiromesifen; butanoic acid, 3,3-
dimethyl-, 2-0x0-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-4-yl ester [subsequently referred to as
(2-0x0-3-(2,4,6-trimethylphenyl)-1-
oxaspiro[4.4]non-3-en-4-yl 3,3-
dimethylbutanoate), its enol metabolite
(4-hydroxy-3-(2,4,6-trimethylphenyl)-1-
oxaspiro[4.4]non-3-en-2-one), and its
metabolites containing the 4-
hydroxymethyl moiety (4-hydroxy-3-[4-
(hydroxymethyl)-2,6-dimethylphenyl]-
1-oxaspiro[4.4]non-3-en-2-one)] in or on
the rotational crop commodities alfalfa,
forage, at 1.5 ppm; alfalfa, hay, at 3.0
ppm; wheat, grain, at 0.01 ppm
(subsequently revised to 0.03 ppm);
wheat, forage, at 0.20 ppm; wheat, hay,
at 0.15 ppm; wheat, straw, at 0.25 ppm;
wheat, bran, at 0.05 ppm (subsequently
combined with wheat, shorts and
defined together as “wheat milled
byproducts” with no tolerance
required); wheat, shorts, at 0.03 ppm
(subsequently combined with wheat,
bran and defined together as “wheat
milled byproducts” with no tolerance
required); barley, grain, at 0.02 ppm
(subsequently revised to 0.03 ppm);
barley, hay, at 0.25 ppm; barley, straw,
at 0.25 ppm (subsequently revised to
0.15 ppm); beet, sugar, tops, at 0.20
ppm; beet, sugar, roots, at 0.02 ppm
(subsequently revised to 0.03 ppm); and
beet, sugar, molasses, at 0.05 ppm
(tolerance subsequently not required).

3. Spiromesifen; butanoic acid, 3,3-
dimethyl-, 2-0x0-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-4-yl ester [subsequently referred to as
2-0x0-3-(2,4,6-trimethylphenyl)-1-
oxaspiro[4.4]non-3-en-4-yl 3,3-
dimethylbutanoate), and its metabolites
containing the enol (4-hydroxy-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-2-one) and 4-hydroxymethyl (4-
hydroxy-3-[4-(hydroxymethyl)-2,6-
dimethylphenyl]-1-oxaspiro[4.4]non-3-
en-2-one) moieties)] in or on the raw
agricultural commodities cattle, fat, at
0.05 ppm; cattle, meat byproducts, at
0.05 ppm; milk at 0.01 ppm (tolerance
subsequently not required); and milk,
fat, at 0.03 ppm (subsequently revised to
0.10 Fpm).

Following the review of all data,
tolerances are also required for the
following commodities: Goat, fat at 0.05
ppm; goat meat byproducts at 0.05 ppm;
sheep, fat at 0.05 ppm; sheep, meat
byproducts at 0.05 ppm; horse, fat at
0.05 ppm; and horse, meat byproducts
at 0.05 ppm.

That notice included a summary of
the petition prepared by Bayer
CropScience, the registrant. A comment
was received from a private citizen who
challenged the value of using animal
testing for evaluating pesticide toxicity
and questioned the data gaps related to
the tolerance proposal process. This
commenter’s objections have been
addressed in prior rulemaking
documents. See (69 FR 63083, 63096)
(October 29, 2004).

Section 408(b)(2)(A)@3) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of FFDCA
and a complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for the combined
residues of spiromesifen on the crops
and animal commodities listed above.

EPA’s assessment of exposures and
risks associated with establishing the
tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
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the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable

subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by spiromesifen are
discussed in Table 1 of this unit as well
as the no observed adverse effect level

(NOAEL) and the lowest observed
adverse effect level (LOAEL) from the
toxicity studies reviewed.

TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER TOXICITY

Guideline No. Study Type Results
870.3050 28-Day oral toxicity NOAEL was not established
(mouse) LOAEL (M/F) = 202.6/269.6 mg/kg/day based on decreased body weight gain
870.3050 28-Day oral toxicity NOAEL was not established
(mouse) LOAEL (M/F) = 444.3 mg/kg/day based on decreased body weight gain and in-
crease in alkaline phosphatase
870.3100 28-Day oral toxicity (rat) NOAEL = 53.4 mg/kg/day

LOAEL = 536.3 mg/kg/day based on clinical signs (piloerection, reduced motility,
spastic gait, discolored feces and increased reactivity when touched), decrease in
body weight gain, and food consumption, hematology (thromboplastin time in-
crease), clinical chemistry (increased aspartateaminotransferase and alanine
aminotransferase), liver enzyme (increased aldrin expoxidase and epoxide hydro-
lase), increased spleen and lymph node cell proliferation, organ-weights (increase
brain, heartand kidneys, decrease in weights in the ovaries, spleen and thymus),
gross pathology (thin appearance, discolored adrenal glands and white mucous in
the duodenum and jejunum), and microscopic findings (vacuolation of the super-
ficial mucosal cells in the jejunum and duodenum, increased follicular cell hyper-
trophy in the thyroid, indistinct corticomedullary junction in the thymus and
cytoplasmic changes in the adrenal glands)

870.3150 90-Day oral toxicity (non- | NOAEL = 9.2 mg/kg/day
rodent) LOAEL = 71 mg/kg/day (HDT) based on clinical chemistry(increased ALP) and liver
histopathology
870.3150 90-Day oral toxicity (non- | NOAEL was not established
rodent) LOAEL = 98.4 mg/kg/day (HDT) based on increase in alkalinephosphatase and liver
histopathology (cytoplasmic changes)
870.3150 90-Day oral toxicity (rat) NOAEL (M/F) = 31.7/7.7 mg/kg/day.

LOAEL (F) = 36.6 mg/kg/day based on thyroid effects (increased thyroid stimulating
hormone, thyroxine binding capacity and thyroid follicular cell hypertrophy), kidney
effects (mineralization), and liver effect (increased ALP)

LOAEL (M) = 204.0 mg/kg/day based on thyroid effect (colloidal alteration, follicular
cell hypertrophy, decreased T; and T4 and increased TBC and TSH), kidney ef-
fects (Hyalin droplets), and liver effects (increase in ALP and ALAT)

870.3200 21/28-Day dermal toxicity | NOAEL = 1,000 mg/kg/day (HDT)
(rat) LOAEL was not established
870.3465 5-Day inhalation toxicity NOAEL = 20.7 mg/kg/day
(rat) LOAEL = 134.2 mg/kg/day based onthe clinical signs (tremors, clonic-tonic convul-
sions, reduced activity,bradypnea, labored breathing,vocalization, avoidance reac-
tion,giddiness, piloerection, limp,emaciation, cyanosis, squattedposture, apathy,
and salivation), andgross pathology (dark red areas orfoci in the lungs, bloated
stomachsand pale liver)
870.3465 30-Day inhalation toxicity | NOAEL >21.1 mg/kg/day
(rat) LOAEL was not established
870.3700 Prenatal developmental Maternal NOAEL = 10 mg/kg/day
(rat) Maternal LOAEL = 70 mg/kg/daybased on decreased body weight gainand reduced
food consumption.
Developmental NOAEL > 500mg/kg/day (HDT)
Developmental LOAEL > 500 mg/kg day
870.3700 Prenatal developmental Maternal NOAEL = 5 mg/kg/day
(nonrodent) Maternal LOAEL = 35 mg/kg/day based on body weight loss and reduced food con-
sumption

Developmental NOAEL > 250 mg/kg/day

Developmental LOAEL > 250 mg/kg/day
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxICITY—Continued
Guideline No. Study Type Results
870.3800 Reproduction and fertility | Parental/Systemic NOAEL (M/F) = 2.2/3.8 mg/kg/day
effects (rat) Parental/Systemic LOAEL (M/F) = 8.8/13.2 mg/kg/day based on significantly de-
creased spleen weight (absolute and relative in parental females and F; males)
and significantly decreased growing ovarian follicles in females
Reproductive NOAEL (M/F) = 37/64 mg/kg/day (HDT)
Reproductive LOAEL = Not established
Offspring NOAEL = 2.2 mg/kg/day
Offspring LOAEL = 8.8 mg/kg/day based on pup body weight decrements during lac-
tation
870.4100 Chronic toxicity (rat) NOAEL (M/F) = 15.9/19.3 mg/kg/day
LOAEL (M/F) = 42.4/51.7 mg/kg/day based on increase in T3 hormone in males,
gross pathology (enlarged liver in males, dilated uterus and discolored adrenal
gland in females) and histopathology (adrenal cytoplasmic eosinophilia, metritise,
thyroid colloidal alteration in female and thyroid follicular cell hypertrophy in both
males and females)
870.4100 Chronic toxicity (non- NOAEL (M/F) = 11.5/10.8 mg/kg/day
rodent) LOAEL (M/F) = 109/117 mg/kg/day based on increase in alkaline phosphatase and
liver histopathology (cytoplasmic changes, inclusions and vacuoles)
870.4200 Carcinogenicity (rat) NOAEL (M/F) = 14.8/19.5 mg/kg/day
LOAEL (M/F) = 40.0/53.5 mg/kg/day based on clinical signs (palpable masses, vag-
inal bleeding and pallor), gross necropsy (discolored area in the lungs, nodules/di-
lation of uterus) and hispathology (osseus metaplasia and granulomatous inflam-
mation of the lungs in the males, liver necrosis; endometritis/metritis, endometrial
hyperplasia of the cervix uteria and colloidal alteration of the thyroid gland in fe-
males) and increased TSH in females.
No evidence of carcinogenicity
870.4200 Carcinogenicity (mouse) NOAEL (M/F) = 3.3/3.8 mg/kg/day
LOAEL (M/F) = 22/30 mg/kg/day based on gross (enlarged adrenal gland in males)
and microscopic changes (cytoplamic eosinophilia, ceroid deposits, and diffuse
fatty changes of the adrenal cortex and pancreatic amyloidosis in both sexes)
No evidence of carcinogenicity
870.5100 Gene mutation--In Vitro Negative
bacteria
870.5300 Cytogenetics In Vitro Negative
Mammalian Gene Muta-
tion
870.5375 Cytogenetics--In Vitro Negative
Mammalian
870.5395 Cytogenetics In Vivo Negative
Mammalian Micro-
nucleus (mouse)
870.6200 Acute neurotoxicity NOAEL = 2,000 mg/kg/day
screening battery LOAEL = Not established
870.6200 Subchronic neurotoxicity NOAEL (M/F) = 31.8/38.3 mg/kg/day.
screening battery LOAEL (M/F) = 122.7/149.3 mg/kg/day based on decreased body weight gain and
food consumption.
870.7485 Metabolism and phar- Spiromesifen exhibits moderate absorption (approximately 43%), relatively rapid ex-

macokinetics (rat)

cretion primarily via the urine and feces. Approximately 39% of the administered
dose was excreted in the urine and 55 to 57% in the feces with 88 to 90% of the
dose being eliminated within the first 24 hours. Maximum concentration in the
blood achieved within 1 to 6 hours post- dose depending upon the dose. Con-
centrations of residual radioactivity in the tissues were quite low at 72 hours post-
dose. The test material was initially metabolized to the keto-enol by loss of the
dimethylbutyric acid moiety. Both the phenyl and cyclopentyl rings were
hydoxylated and the methyl groups on the phenyl ring were ultimately oxidized to
a carboxylic acid. These metabolites were largely recovered in the bile and urine.
The predominate moiety recovered in the feces was the unmetabolized test mate-
rial.
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxICITY—Continued

Guideline No.

Study Type

Results

(rat)

870.7600 Dermal penetration (non- | Intravenous injection resulted in excretion of the radiolabel mainly via urine: Urine
rodent) (54.32%), feces (13.08%), and cage debris/rinse (26.57%). Excretion was rapid in
that 70% of the dose was excreted within 24 hours. Dermal application of
spiromesifen resulted in limited absorption after 8—hour exposure (3.3%), which a
large portion was recovered from urine and cage debris/rinse showing that it is
poorly absorbed through the skin layers.
870.7800 4-Week immunotoxicity NOAEL (M/F) = 52.8/45.7 mg/kg/day

LOAEL (M/F) = 291.6/288.6 mg/kg/day based on mortality, clinical signs and de-
creased body weights, body weight gains and food consumption.

B. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intraspecies differences.

Three other types of safety or
uncertainty factors may be used:
“Traditional uncertainty factors;” the
“special FQPA safety factor;” and the
“default FQPA safety factor.” By the
term ‘‘traditional uncertainty factor,”
EPA is referring to those additional
uncertainty factors used prior to FQPA
passage to account for database
deficiencies. These traditional
uncertainty factors have been
incorporated by the FQPA into the
additional safety factor for the
protection of infants and children. The

term “‘special FQPA safety factor” refers
to those safety factors that are deemed
necessary for the protection of infants
and children primarily as a result of the
FQPA. The “default FQPA safety factor”
is the additional 10X safety factor that
is mandated by the statute unless it is
decided that there are reliable data to
choose a different additional factor
(potentially a traditional uncertainty
factor or a special FQPA safety factor).
For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RID or chronic RfD) where
the RfD is equal to the NOAEL divided
by an UF of 100 to account for
interspecies and intraspecies differences
and any traditional uncertainty factors
deemed appropriate (RfD = NOAEL/UF).
Where a special FQPA safety factor or
the default FQPA safety factor is used,
this additional factor is applied to the
RID by dividing the RfD by such
additional factor. The acute or chronic
Population Adjusted Dose (aPAD or
cPAD) is a modification of the RD to
accommodate this type of safety factor.
For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to
account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of

the NOAEL to exposures (margin of
exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk). An example of how such a
probability risk is expressed would be to
describe the risk as one in one hundred
thousand (1 X 10-5), one in a million (1
X 10-9), or one in ten million (1 X 10-7).
Under certain specific circumstances,
MOE calculations will be used for the
carcinogenic risk assessment. In this
non-linear approach, a “‘point of
departure” is identified below which
carcinogenic effects are not expected.
The point of departure is typically a
NOAEL based on an endpoint related to
cancer effects though it may be a
different value derived from the dose
response curve. To estimate risk, a ratio
of the point of departure to exposure
(MOE_ancer = point of departure/
exposures) is calculated.

A summary of the toxicological
endpoints for spiromesifen used for
human risk assessment is shown in
Table 2 of this unit:

TABLE 2.— SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR SPIROMESIFEN FOR USE IN HUMAN RISk

ASSESSMENT

1Exposure Scenario

Dose Used in Risk Assess-
ment, Interspecies and
Intraspecies and any Tradi-
tional UF

Special FQPA SF and
Level of Concern for Risk
Assessment

Study and Toxicological Effect

Acute dietary (females 13-49
years of age)

Not applicable

None

An endpoint of concern attributable to a single
dose was not identified. An aRfD was not
established.

Acute dietary (general popu-
lation)
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TABLE 2.— SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR SPIROMESIFEN FOR USE IN HUMAN RISK

ASSESSMENT—Continued

1Exposure Scenario

Dose Used in Risk Assess-
ment, Interspecies and
Intraspecies and any Tradi-
tional UF

Special FQPA SF and
Level of Concern for Risk
Assessment

Study and Toxicological Effect

Chronic dietary (all populations)
UF = 100X

day

NOAEL= 2.2 mg/kg/day

Chronic RfD = 0.022 mg/kg/

Special FQPA SF = 1X

2—generation reproduction study in rats.

The parental systemic

LOAEL:

13.2 mg/kg/day based on significantly de-
creased spleen weight (absolute and relative
in parental females and F; males) and sig-
nificantly decreased growing ovarian follicles
in females.

Cancer (oral, dermal, inhala-
tion)

Classification: “Not likely to be carcinogenic to humans.”

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. No tolerances have previously
been established for spiromesifen. Risk
assessments were conducted by EPA to
assess dietary exposures from
spiromesifen in food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide, if a toxicological study
has indicated the possibility of an effect
of concern occurring as a result of a 1—
day or single exposure. Acute dietary
exposure limits for all populations,
including infants and children, were not
performed because an endpoint of
concern attributable to a single exposure
(dose) was not identified from the oral
toxicity studies.

ii. C%ronic exposure. In conducting
the chronic dietary risk assessment EPA
used the Dietary Exposure Evaluation
Model software with the Food
Commodity Intake Database (DEEM-
FCID™) and the Lifeline™ model
version 2.0, which incorporates food
consumption data as reported by
respondents in the USDA 1994-1996
and 1998 Nationwide Continuing
Surveys of Food Intake by Individuals
(CSFII), and accumulated exposure to
the chemical for each commodity.
Percent crop treated and anticipated
residues were not used.

An unrefined, Tier 1 chronic dietary
exposure assessment was conducted
using the following:

a. Recommended tolerances for all
plant and livestock except the leafy-
green and leafy-Brassica vegetable
subgroups;

b. EPA calculated residues of concern
(parent and metabolites) for the leafy-
green and leafy-Brassica vegetable
subgroups;

c. 100% crop treated (CT) information
for all proposed uses; and

d. Default processing factors for all
commodities.

The metabolism studies show that the
hydroxymethyl metabolite is formed
along with the enol metabolite in the
leafy-green and leafy-Brassica vegetable
subgroups. EPA determined that these
two metabolites along with the
spiromesifen should be included in the
chronic dietary risk assessment for these
crops. Residue data are unavailable for
the 4-hydroxymethyl metabolite; to
account for this metabolite in the risk
assessment, the recommended tolerance
levels for these crops was multiplied by
a correction factor of 1.3x, where:

1.3 = Metabolites in Risk Assessment
(ppm)/Metabolites in Tolerance
Expression (ppm).

The dietary-exposure assessment was
conducted for the general U.S.
population and various population
subgroups. This assessment concludes
that the chronic dietary exposure
estimates are below EPA’s level of
concern (<100% cPAD) for the general
U.S. population (27% cPAD and 29%
cPAD, based on the Lifeline™ and
DEEM-FCID™ analyses, respectively)
and all population subgroups. Both
Lifeline™ and DEEM-FCID™ estimate
that children 3 to 5 years old are the
most highly-exposed subpopulation
with risks of 30% cPAD and 37% cPAD,
respectively.

iii. Cancer. A cancer exposure
assessment was not performed because
spiromesifen is classified as “‘not likely
to be carcinogenic to humans.”

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
spiromesifen in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on

the physical characteristics of
spiromesifen.

The Agency uses the FQPA Index
Reservoir Screening Tool (FIRST) or the
Pesticide Root Zone Model/Exposure
Analysis Modeling System (PRZM/
EXAMS), to produce estimates of
pesticide concentrations in an index
reservoir. The Screening Concentrations
in Groundwater (SCI-GROW) model is
used to predict pesticide concentrations
in shallow ground water. For a
screening-level assessment for surface
water EPA will use FIRST (a Tier 1
model) before using PRZM/EXAMS (a
Tier 2 model). The FIRST model is a
subset of the PRZM/EXAMS model that
uses a specific high-end runoff scenario
for pesticides. Both FIRST and PRZM/
EXAMS incorporate an index reservoir
environment, and both models include
a percent crop area factor as an
adjustment to account for the maximum
percent crop coverage within a
watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
screen for sorting out pesticides for
which it is unlikely that drinking water
concentrations would exceed human
health levels of concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs), which are the
model estimates of a pesticide’s
concentration in water. EECs derived
from these models are used to quantify
drinking water exposure and risk as a
%RID or %PAD. Instead drinking water
levels of comparison (DWLOCs) are
calculated and used as a point of
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comparison against the model estimates
of a pesticide’s concentration in water.
DWLOCG:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to spiromesifen
they are further discussed in the
aggregate risk sections in Unit E.

Based on the PRZM/EXAMS and SCI-
GROW models, the EECs of
spiromesifen for acute exposures are
estimated to be 7.1 parts per billion
(ppb) for surface water and 0.005 ppb
for ground water. The EECs for chronic
exposures are estimated to be 0.70 ppb
for surface water and 0.005 ppb for
ground water.

EECs of spiromesifen and its
metabolites for acute exposures are
estimated to be 26 ppb for surface water
and 28 ppb for ground water. The EECs
for chronic exposures are estimated to
be 11 ppb for surface water and 28 ppb
for ground water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Spiromesifen is not registered for use
on any sites that would result in
residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
spiromesifen and any other substances
and spiromesifen does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that spiromesifen has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from

substances found to have a common
mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a MOE analysis or through using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional safety
factor value based on the use of
traditional uncertainty factors and/or
special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
There was no evidence of increased
susceptibility of rats or rabbits to in
utero and/or postnatal exposure to
spiromesifen. In a rat developmental
toxicity study, no developmental
toxicity was observed at doses up to 500
mg/kg/day (the highest dose tested) in
the presence of maternal toxicity. The
rat maternal LOAEL was determined to
be 70 mg/kg/day based on decreased
body-weight gain and reduced food
consumption. In the rabbit
developmental toxicity study, there was
no developmental toxicity observed at
doses up to 250 mg/kg/day (the highest
dose tested), but the maternal LOAEL
was determined to be 35 mg/kg/day
based on body weight loss and reduced
food consumption. There is no
qualitative and/or quantitative evidence
of increased susceptibility to
spiromesifen following pre/postnatal
exposure in a 2—generation reproduction
study in rats.

There is no concern for
developmental neurotoxicity resulting
from exposure to spiromesifen.
Neurotoxic effects such as reduced
motility, spastic gait, increased
reactivity, tremors, clonic-tonic
convulsions, reduced activity, labored
breathing, vocalization, avoidance
reaction, piloerection, limp, cyanosis,
squatted posture, and salivation were
observed in two studies (5—-day
inhalation and subchronic oral rat).

However, these effects were considered
as secondary, not neurotoxic, effects due
to the high dosage. There was no
evidence of neurotoxicity in the acute or
subchronic neurotoxicity or any other
studies.

3. Conclusion. For spiromesifen, EPA
determined that the 10X safety factor to
protect infants and children should be
removed. A 1X safety factor is
appropriate because:

e There is a complete toxicity data
base for spiromesifen.

e There is no evidence of increased
susceptibility of rats or rabbits to in
utero and/or postnatal exposure to
spiromesifen. In the prenatal
developmental toxicity studies in rats
and rabbits and in the 2—generation
reproduction study in rats,
developmental toxicity to the offspring
occurred at equivalent or higher doses
than maternal toxicity.

¢ There are no neurotoxicity concerns
based on acute and subchronic
neurotoxicity studies.

e The dietary food exposure
assessment uses proposed tolerance
levels or higher residues and assumed
100% crop-treated (CT) information for
all commodities. By using these
screening-level assessments, chronic
exposures and risks will not be
underestimated. The “higher residues”
are those that were calculated using a
modifying factor to account for the lack
of spiromesifen-4-hydroxymethyl
residue data.

e The dietary drinking water
assessment (Tier 2 estimates) uses
values generated by model and
associated modeling parameters which
are designed to provide conservative,
health protective, and high-end
estimates of water concentrations.

¢ Residential exposure is not
expected--spiromesifen will be
registered for agricultural and
greenhouse/ornamental uses only.

E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against EECs.
DWLOC values are not regulatory
standards for drinking water. DWLOGs
are theoretical upper limits on a
pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water [e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
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food + residential exposure). This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the EPA’s Office of Water are
used to calculate DWLOCs: 2 liter (L)/
70 kg (adult male), 2L/60 kg (adult
female), and 1L/10 kg (child). Default
body weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOCGs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.

When EECs for surface water and
ground water are less than the

calculated DWLOCs, OPP concludes
with reasonable certainty that exposures
to the pesticide in drinking water (when
considered along with other sources of
exposure for which OPP has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because OPP considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, OPP will reassess the potential
impacts of residues of the pesticide in
drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. Spiromesifen is not
expected to pose an acute risk because
an endpoint of concern attributable to a
single exposure (dose) was not
identified from the oral toxicity studies.

2. Chronic risk. Using the exposure
assumptions described in this unit for

chronic exposure and the EECs from
DEEM-FCID™ as these were slightly
higher, and thus are more conservative,
than the Lifeline™ estimates, EPA has
concluded that exposure to
spiromesifen from food will utilize 29%
of the cPAD for the U.S. population,
15% of the cPAD for all infants less than
1 year old, and 37% of the cPAD for
children 3-5 years old. There are no
residential uses for spiromesifen that
result in chronic residential exposure to
spiromesifen. There is no concern
regarding spiromesifen in ground water
and surface water. After calculating
DWLOCs and comparing them to the
EECGs for surface water and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in Table 3 of this
unit:

TABLE 3.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO SPIROMESIFEN + METABOLITES

Surface Ground Chronic
Population Subgroup Ci’g%a@g/ ?"’:8539 Water EEC | Water EEC DWLOC
(ppb) (ppb) (ppb)

U.S. population 0.022 29 11 28 545
All Infants (<1 year old) 0.022 15 11 28 187
Children (1-2 years old) 0.022 35 11 28 142
Children (3-5 years old) 0.002 37 11 28 138
Children (6-12 years old) 0.022 30 11 28 155
Youth (13-19 years old) 0.022 25 11 28 492
Adults (20-49 years old) 0.022 29 11 28 544
Adults (50 + years old) 0.022 29 11 28 470
Females (13-49 years old) 0.022 30 11 28 539

1Based on exposure estimates from DEEM-FCID

3. Spiromesifen is not registered for
use on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s level of concern.

4. Spiromesifen is not registered for
use on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s level of concern.

5. Aggregate cancer risk for U.S.
population. Spiromesifen is not
expected to pose a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children

from aggregate exposure to spiromesifen
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate analytical enforcement
methodologies, liquid chromatography
LC)/mass spectrometry (MS)/MS, exist
and have been successfully validated by
independent laboratories.

B. International Residue Limits

There are no international residue
limits for spiromesifen listed in CODEX.

V. Conclusion

Therefore, the tolerance is established
for:

1. Primary crops for the combined
residues of spiromesifen (2-oxo0-3-(2,4,6-

trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-4-yl 3,3-dimethylbutanoate) and its
enol metabolite (4-hydroxy-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-2-one), calculated as the parent
compound equivalents in or on
strawberries at 2.0 parts per million
(ppm); vegetable, tuberous and corm,
subgroup 1C at 0.02 ppm; vegetable,
leafy greens, subgroup 4A at 12 ppm;
vegetable, Brassica, head and stem,
subgroup 5A at 2.0 ppm; vegetable,
Brassica, leafy greens, subgroup 5B at 12
ppm; vegetable, fruiting, group 8 at 0.30
ppm; tomato, paste at 0.60 ppm;
vegetable, cucurbit, group 9 at 0.10
ppm; corn, field, grain at 0.02 ppm;
corn, field, forage at 3.0 ppm; corn,
field, stover at 5.0 ppm; cotton,
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undelinted seed at 0.50 ppm; and
cotton, gin byproducts at 15 ppm.

2. Rotational crops for the inadvertent
or indirect combined residues of
spiromesifen (2-oxo-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-4-yl 3,3-dimethylbutanoate), its enol
metabolite (4-hydroxy-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-2-one), and its metabolites
containing the 4-hydroxymethyl moiety
(4-hydroxy-3-[4-(hydroxymethyl)-2,6-
dimethylphenyl]-1-oxaspiro[4.4|non-3-
en-2-one), calculated as the parent
compound equivalents in or on alfalfa,
forage at 1.5 ppm; alfalfa, hay at 3.0
ppm; wheat, grain at 0.03 ppm; wheat,
forage at 0.20 ppm; wheat, hay at 0.15
ppm; wheat, straw at 0.25 ppm; barley,
grain at 0.03 ppm; barley, hay at 0.25
ppm; barley, straw at 0.15 ppm; beet,
sugar, tops at 0.20 ppm; and beet, sugar,
roots at 0.03 ppm.

3. Livestock commodities for the
combined residues of spiromesifen (2-
0X0-3-(2,4,6-trimethylphenyl)-1-
oxaspiro[4.4]non-3-en-4-yl 3,3-
dimethylbutanoate), and its metabolites
containing the enol (4-hydroxy-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-2-one) and 4-hydroxymethyl (4-
hydroxy-3-[4-(hydroxymethyl)-2,6-
dimethylphenyl]-1-oxaspiro[4.4]non-3-
en-2-one) moieties, calculated as the
parent compound equivalents in or on
cattle, fat at 0.05 ppm; cattle, meat
byproducts at 0.05 ppm; milk, fat at 0.10
ppm; goat, fat at 0.05 ppm; goat, meat
byproducts at 0.05 ppm; sheep, fat at
0.05 ppm; sheep, meat byproducts at
0.05 ppm; horse, fat at 0.05 ppm; and
horse, meat byproducts at 0.05 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0046 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before June 27, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14tk St.,, NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2005-0046, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-

mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
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Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “‘tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ‘““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct

effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 14, 2005.
James Jones,
Director, Office of Pesticide Programs.

m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.607 is added to read as
follows:

§180.607 Spiromesifen; tolerances for
residues.

(a) General. (1) Tolerances are
established for the combined residues of
spiromesifen (2-oxo-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-4-yl 3,3-dimethylbutanoate) and its
enol metabolite (4-hydroxy-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-2-one), calculated as the parent
compound equivalents in or on the
following primary crop commodities:

Commodity quritlﬁor;]er
Corn, field, forage ..........ccccoc.... 0.02
Corn, field, grain 3.0
Corn, field, stover ........cccce..... 5.0

: Parts per
Commodity miIIiopn

Cotton, gin byproducts ............. 15
Cotton, undelinted seed .... 0.50
Strawberry ..., 2.0
Tomato, paste .......cccoceeerveeeene 0.60
Vegetable, brassica, head and

stem, subgroup 5A ................ 2.0
Vegetable, brassica, leafy

greens, subgroup 5B ............ 12
Vegetable, cucurbit, group 9 .... 0.10
Vegetable, fruiting, group 8 ...... 0.30
Vegetable, leafy greens, sub-

group 4A .o 12
Vegetable, tuberous and corm,

subgroup 1C ... 0.02

(2) Tolerances are established for the
inadvertent or indirect combined
residues of spiromesifen (2-oxo0-3-(2,4,6-
trimethylphenyl)-1- oxaspiro[4.4]non-3-
en-4-yl 3,3-dimethylbutanoate), its enol
metabolite (4-hydroxy-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-2-one), and its metabolites
containing the 4-hydroxymethyl moiety
(4-hydroxy-3-[4-(hydroxymethyl)-2,6-
dimethylphenyl]-1-oxaspiro[4.4]non-3-
en-2-one), calculated as the parent
compound equivalents in the following
rotational crop commodities:

; Parts per
Commodity miIIiopn
Alfalfa, forage .......ccccoevvveennene 1.5
Alfalfa, hay .....ccccoovieniiiiienee 3.0
Barley, grain ......cccccceeiiiiiiinenn. 0.03
Barley, hay ..... 0.25
Barley, straw ............ 0.15
Beet, sugar, roots .... 0.20
Beet, sugar, tops .......ccccceeeeeenn. 0.03
Wheat, forage 0.03
Wheat, grain ..... 0.20
Wheat, hay .... 0.15
Wheat, straw .........cccoceeeeeeeeennns 0.25

(3) Tolerances are established for the
combined residues of spiromesifen (2-
0x0-3-(2,4,6-trimethylphenyl)-1-
oxaspiro[4.4]non-3-en-4-yl 3,3-
dimethylbutanoate), and its metabolites
containing the enol (4-hydroxy-3-(2,4,6-
trimethylphenyl)-1-oxaspiro[4.4]non-3-
en-2-one) and 4-hydroxymethyl (4-
hydroxy-3-[4-(hydroxymethyl)-2,6-
dimethylphenyl]-1-oxaspiro[4.4]non-3-
en-2-one) moieties, calculated as the
parent compound equivalents in the
following livestock commodities:

; Parts per
Commodity miIIiopn
Cattle, fat ....cceeeveeeeeiiiiceeeees 0.05
Cattle, meat byproducts .... 0.05
Goat, fat ....ccceeeieeiieiieen, 0.05
Goat, meat byproducts ... 0.05
Horse, fat ......ccccceeveeniiennnen. 0.05
Horse, meat byproducts .... 0.05
Milk, fat ....coooeeiiieeeeee, 0.10
Sheep, fat ..o 0.05
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; Parts per
Commodity million
Sheep, meat byproducts .......... 0.05

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 05-8120 Filed 4-26-05; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2004-0142; FRL-7710-9]
Trifluralin; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of trifluralin in
spearmint and peppermint oil under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA).
The FQPA substantially rewrote section
408 of FFDCA. As a result, the revisions
made it necessary, once again, to
establish tolerances for mint oils that
had previously been deemed
unnecessary.

DATES: This regulation is effective April
27, 2005. Objections and requests for
hearings must be received on or before
June 27, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number OPP—2004—
0142. All documents in the docket are
listed in the EDOCKET index at http:/
/www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday

through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT: John
W. Pates, Jr., Special Review and
Reregistration Division (7508C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: 703-308-8195;
e-mail address: pates.john@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background

In the Federal Register of November
24, 2004 (69 FR 68287) (FRL-7686—-4),
EPA on its own initiative, under section
408(e) of FFDCA, 21 U.S.C. 346a(e),
announced a proposal to establish a
permanent tolerance for residues of the
herbicide trifluralin in spearmint and
peppermint oil at 2.0 parts per million
(ppm). The proposal included a
summary of the exposure assessment
prepared by the Agency. The Agency
received three submissions for
comment; two from private citizens and
one from Dow AgroSciences, the
registrant.

III. Response to Comments

Comments received from the
registrant address the following areas:
evidence of errors and inconsistencies/
miscalculations, belief that potential
risks are significantly overstated, belief
that unrealistic assumptions have been
made, and the position that relevant
information has been omitted and not
incorporated into the Agency’s
decision(s). Additionally, the registrant
has asked for clarification on labeling
requirements. However, in general, the
registrant does agree with the
assessments that have been conducted
for the human health and residue
chemistry risk studies available for
trifluralin. Furthermore, the registrant
does not state any objections to the
establishment of a permanent tolerance
for residues of the herbicide trifluralin
in peppermint and spearmint oil at 2.0
ppm.

One of the private citizen’s comments
raised objections to any establishment of
a tolerance for trifluralin. The citizen’s
comments and EPA’s response to those
comments follow:

1. Comment. Both 28—day dermal and
developmental toxicity tests on rabbits
as well as a 1—year oral capsule study
on dogs have no validity and are
abusive to the test animals.

EPA response. This commenter’s
objections to animal testing have been
addressed in prior rulemaking
documents. See 69 FR 63083, 63096
(October 29, 2004).

2. Comment. 1994 surveys of food
intake are out of date.

EPA response. Consumption survey
data is used in part to determine acute
and chronic exposure. In assessing
exposure to trifluralin, EPA relied on
food consumption data as reported by
respondents in the United States
Department of Agriculture (USDA)
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII). These surveys are
generally updated every 10 years or so.
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The commenter claims the USDA
surveys are out of date. The basis for
this assertion is the commenter’s
observation that Americans are obese.
This type of unsupported allegation is
insufficient to call into question EPA’s
reliance on scientifically-designed
studies. In any event, EPA’s experience
has been that while eating patterns
change over time, these changes are
generally marginal between surveys.

3. Comment. The DEEM software is
not suitable for evaluating exposure/risk

EPA response. The commenter
provides no basis for claiming that the
DEEM is unsuitable for risk assessment.
For this reason alone, the comment is
insignificant. EPA would note, however,
that the DEEM software has been
thoroughly tested by the Agency and
has been reviewed by an independent
body of technical experts, the FIFRA
Scientific Advisory Panel, and found to
be suitable for evaluating risks of
pesticide residues on food. The results
of that review may be found at http://
www.epa.gov/scipoly/sap/2000/
february/
partialfinalreport06292000.pdf.

4. Comment. Exposure to residential
handlers makes the product too
dangerous to be sold.

EPA response. The commenter states
that if there are any exposures to
residential handlers, then the product is
far too dangerous to use or be sold. In
response, EPA would first note that this
tolerance rulemaking is being conducted
under the FFDCA, and EPA does not
regulate the sale or use of pesticides in
residential settings under the FFDCA,
although EPA does consider exposure
from residential uses of pesticides in
determining whether pesticide
tolerances are safe. Decisions on
whether a pesticide may be sold and
distributed for residential uses is made
pursuant to the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq. Based on
its uses, trifluralin has been assessed
under the FFDCA for the residential
applicator as well as other potential
contact sources. Residential exposure
scenarios were developed based on the
use sites, formulations, application
rates, and the various other equipment
that could be used during applications.
Residential risk estimates are also based
on estimates (and assumptions)
regarding the body weight of a typical
homeowner/applicator, the area treated
per application, and the seasonal
duration (in days) of exposure. It is also
assumed that residential applicators
complete all elements of an application
(mix/load/apply) without use of
protective equipment (assessments are
based on an assumption that individuals

will be wearing short-sleeved shirts and
short pants). For short-term non-cancer
risks to residential handlers, a margin of
exposure (MOE) of less than 100
exceeds the Agency’s level of concern.
For residential handlers, calculations of
short-term inhalation non-cancer risk
indicate that the MOEs are greater than
100 for all residential handler scenarios.
Likewise, residential handler cancer risk
indicates that all scenarios are below the
Agency’s level of concern. Therefore,
the Agency is confident that no
unreasonable risk exists (excluding any
misuse) based on the assumptions
made, likely scenarios, and the
conservative approach used in
determining any potential risk problem
for residential handlers.

Another private citizen objected to
allowing this genetically-modified crop
to become a legal use in the United
States or anywhere else. The commenter
argued that genetic modification of
plants is an unknown danger to humans
as well as a wide variety of other
species. In response, EPA would note
that the commenter is mistaken in
concluding that the production of
trifluralin involves genetic modification
of plants.

IV. Conclusion

Based on the information, analysis,
and conclusions in the November 24,
2004 (69 FR 68287) proposal, a
tolerance is established for residues of
trifluralin, alpha, alpha, alpha-trifluoro-
2,6-dinitro-N,N-dipropyl-p-toluidine, in
or on spearmint and peppermint oil at
2.0 ppm.

V. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2004-0142 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before June 27, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14t St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—-6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit V.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2004-0142, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
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mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA on
EPA’s own initiaive. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this rule has been exempted
from review under Executive Order
12866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001). This final rule
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary

consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Pursuant to
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), the Agency hereby certifies that
this rule will not have significant
negative economic impact on a
substantial number of small entities. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal

Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 20, 2005.

Debra Edwards,

Director, Special Review and Reregistration
Division, Office of Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.207 is amended by
adding alphabetically entries for
“peppermint oil,” and ‘“‘spearmint oil” to
the table in paragraph (a). For the
convenience of the reader the entire table
to paragraph (a) is shown below.

§180.207 Trifluralin; tolerances for
residues.

(a) * * *
Commodity anritlﬁ Opner
Alfalfa, hay .....cccccoeviviiiieiiee 0.2
Asparagus ... 0.05
Barley, hay ..... 0.05
Barley, straw ............... 0.05
Bean, mung, sprouts .. 2.0
Carrot, roots ................ 1.0
Corn, field, forage .... 0.05
Corn, field, grain ...... 0.05
Corn, field, stover .........cccccee.. 0.05
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) Parts per the site and to determine what CERCLA- D. Unful_lded Mandates Reform Act
Commodity million financed remedial action(s), if any, may 1. XV};?S;I ﬁlg}?nfunded Mandates Reform
be appropriate. This rule adds ten new C !
Cotton, undelinted seed ... 0.05 sitespt% t}I;e General Superfund Section 2. Does UMRA Apply to This Final Rule?
Cress, upland ............. 0.05 £ the NPL E. Executive Ordgr 13132: Federalism
Flax, seed ....cccoveevren.. 0.05 0 : 1. What Is Executive Order 13132 and Is It
Fruit, citrus, group 10 . 0.05 DATES: Effective Date: The effective date Applicable to This Final Rule?
Fruit, stone, group 12 ............... 0.05 for this amendment to the NCP shall be F. Executive Order 13175: Consultation
Grain, crop, except corn, sweet May 27, 2005. and Coordination with Indian Tribal
and rice grain .......ccccceeeeeeenns 0.05 . Governments
Grape ’ 0.05 ADDRESSES: For addrqsses for the 1. What is Executive Order 131757
H Headquarters and Regional dockets, as :
Lo}« PR 0.05 . 2. Does Executive Order 13175 Apply to
Legume, forage ..........ccoovuen... 0.05 Well as further details on what these This Final Rule?
Nut, tree, group 14 .. 0.05 dockets contain, see section II, G. Executive Order 13045: Protection of
Peanut ......ccoovvvernnn. 0.05 “Availability of Information to the Children from Environmental Health and
Peppermint oil ....... 2.0 Public” in the SUPPLEMENTARY Safety Risks
Peppermint, tops ..... 0.05 |INFORMATION portion of this preamb]e, 1. What is Executive Order 130457
Rapeseed, seed ... 0.05 EoR FURTHER INFORMATION CONTACT: 2. Does Executive Order 13045 Apply to
Safflower, seed ..... 0.05 T ] h (703) 603—8852, Stat This Final Rule?
Sorghum, forage ......... 0.05 . °Ity Jens, pnone (702) HF » DLALe, H. Executive Order 13211
Sorghum, grain, stover ... 0.05 Tribal and Site Identlflc.atlhon Br‘ar.lc.h; 1. What is Executive Order 132117
Spearmint oil ............... 2.0 Assessment and Remediation Division; 2. Is this Rule Subject to Executive Order
Spearmint, tops .... 0.05 Office of Superfund Remediation and 132117
Sugarcane, cane .. 0.05 Technology Innovation (mail code I. National Technology Transfer and
Sunflower, seed ... 0.05 5204G); U.S. Environmental Protection Advancement Act
Vegetable, cucurbit, group 9 ... 0.05  Agency; 1200 Pennsylvania Avenue, 1. What is the National Technology
xege:ag:ey fVIUitipgv group 8 ...... 882 NW.; Washington, DC 20460; or the Transfer and Advancement Act?
egetables, leaty ... . ; 2. Does the National Technology Transfer
Vegetables, root (exc. carrots) 0.05 Superfund Hotline, p hor}e (800) 424- and Advancement Act Appl?]yto this
Vegetables, seed and pod ....... 0.05 9346or (703) 412-9810 in ,the Final Rule?
Wheat, grain ..., 0.05 Washington, DC, metropolitan area. J. Possible Changes to the Effective Date of
Wheat, Straw ..........cccccoeeeeeneeeens 0.05 SUPPLEMENTARY INFORMATION: the Rule

* * * * *

[FR Doc. 05-8384 Filed 4—26—05; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[FRL-7903-7]

National Priorities List for Uncontrolled
Hazardous Waste Sites

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(“CERCLA” or “the Act”), as amended,
requires that the National Oil and
Hazardous Substances Pollution
Contingency Plan (“NCP”) include a list
of national priorities among the known
releases or threatened releases of
hazardous substances, pollutants, or
contaminants throughout the United
States. The National Priorities List
(“NPL”) constitutes this list. The NPL is
intended primarily to guide the
Environmental Protection Agency
(“EPA” or “the Agency”) in determining
which sites warrant further
investigation. These further
investigations will allow EPA to assess
the nature and extent of public health
and environmental risks associated with
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I. Background

A. What Are CERCLA and SARA?

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. 9601-9675 (“CERCLA” or
“the Act”), in response to the dangers of
uncontrolled releases or threatened
releases of hazardous substances, and
releases or substantial threats of releases
into the environment of any pollutant or
contaminant which may present an
imminent or substantial danger to the
public health or welfare. CERCLA was
amended on October 17, 1986, by the
Superfund Amendments and
Reauthorization Act (“SARA”’), Public
Law 99—-499, 100 Stat. 1613 et seq.

B. What Is the NCP?

To implement CERCLA, EPA
promulgated the revised National Oil
and Hazardous Substances Pollution
Contingency Plan (“NCP”), 40 CFR part
300, on ]uly 16, 1982 (47 FR 31180),
pursuant to CERCLA section 105 and
Executive Order 12316 (46 FR 42237,
August 20, 1981). The NCP sets
guidelines and procedures for
responding to releases and threatened
releases of hazardous substances, or
releases or substantial threats of releases
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into the environment of any pollutant or
contaminant which may present an
imminent or substantial danger to the
public health or welfare. EPA has
revised the NCP on several occasions.
The most recent comprehensive revision
was on March 8, 1990 (55 FR 8666).

As required under section
105(a)(8)(A) of CERCLA, the NCP also
includes “criteria for determining
priorities among releases or threatened
releases throughout the United States
for the purpose of taking remedial
action and, to the extent practicable,
taking into account the potential
urgency of such action for the purpose
of taking removal action.” ‘“‘Removal”
actions are defined broadly and include
a wide range of actions taken to study,
clean up, prevent or otherwise address
releases and threatened releases of
hazardous substances, pollutants or
contaminants (42 U.S.C. 9601(23)).

C. What Is the National Priorities List
(NPL)?

The NPL is a list of national priorities
among the known or threatened releases
of hazardous substances, pollutants, or
contaminants throughout the United
States. The list, which is appendix B of
the NCP (40 CFR part 300), was required
under section 105(a)(8)(B) of CERCLA,
as amended by SARA. Section
105(a)(8)(B) defines the NPL as a list of
“releases’” and the highest priority
“facilities” and requires that the NPL be
revised at least annually. The NPL is
intended primarily to guide EPA in
determining which sites warrant further
investigation to assess the nature and
extent of public health and
environmental risks associated with a
release of hazardous substances,
pollutants or contaminants. The NPL is
only of limited significance, however, as
it does not assign liability to any party
or to the owner of any specific property.
Neither does placing a site on the NPL
mean that any remedial or removal
action necessarily need be taken.

For purposes of listing, the NPL
includes two sections, one of sites that
are generally evaluated and cleaned up
by EPA (the “General Superfund
Section”), and one of sites that are
owned or operated by other Federal
agencies (the “Federal Facilities
Section’’). With respect to sites in the
Federal Facilities Section, these sites are
generally being addressed by other
Federal agencies. Under Executive
Order 12580 (52 FR 2923, January 29,
1987) and CERCLA section 120, each
Federal agency is responsible for
carrying out most response actions at
facilities under its own jurisdiction,
custody, or control, although EPA is
responsible for preparing a Hazard

Ranking System (HRS) score and
determining whether the facility is
placed on the NPL. EPA’s role is less
extensive than at other sites.

D. How Are Sites Listed on the NPL?

There are three mechanisms for
placing sites on the NPL for possible
remedial action (see 40 CFR 300.425(c)
of the NCP): (1) A site may be included
on the NPL if it scores sufficiently high
on the Hazard Ranking System (“HRS”),
which EPA promulgated as appendix A
of the NCP (40 CFR part 300). The HRS
serves as a screening device to evaluate
the relative potential of uncontrolled
hazardous substances, pollutant or
contaminants to pose a threat to human
health or the environment. On
December 14, 1990 (55 FR 51532), EPA
promulgated revisions to the HRS partly
in response to CERCLA section 105(c),
added by SARA. The revised HRS
evaluates four pathways: Ground water,
surface water, soil exposure, and air. As
a matter of Agency policy, those sites
that score 28.50 or greater on the HRS
are eligible for the NPL; (2) Pursuant to
42 U.S.C 9605(a)(8)(B), each State may
designate a single site as its top priority
to be listed on the NPL, without any
HRS score. This provision of CERCLA
requires that, to the extent practicable,
the NPL include one facility designated
by each State as the greatest danger to
public health, welfare, or the
environment among known facilities in
the State. This mechanism for listing is
set out in the NCP at 40 CFR
300.425(c)(2); (3) The third mechanism
for listing, included in the NCP at 40
CFR 300.425(c)(3), allows certain sites
to be listed without any HRS score, if all
of the following conditions are met:

e The Agency for Toxic Substances
and Disease Registry (ATSDR) of the
U.S. Public Health Service has issued a
health advisory that recommends
dissociation of individuals from the
release.

o EPA determines that the release
poses a significant threat to public
health.

o EPA anticipates that it will be more
cost-effective to use its remedial
authority than to use its removal
authority to respond to the release.

EPA promulgated an original NPL of
406 sites on September 8, 1983 (48 FR
40658) and generally has updated it at
least annually.

E. What Happens to Sites on the NPL?

A site may undergo remedial action
financed by the Trust Fund established
under CERCLA (commonly referred to
as the “Superfund”) only after it is
placed on the NPL, as provided in the
NCP at 40 CFR 300.425(b)(1).

(“Remedial actions” are those
“consistent with permanent remedy,
taken instead of or in addition to
removal actions * * *.” 42 U.S.C.
9601(24).) However, under 40 CFR
300.425(b)(2) placing a site on the NPL
“does not imply that monies will be
expended.” EPA may pursue other
appropriate authorities to respond to the
releases, including enforcement action
under CERCLA and other laws.

F. Does the NPL Define the Boundaries
of Sites?

The NPL does not describe releases in
precise geographical terms; it would be
neither feasible nor consistent with the
limited purpose of the NPL (to identify
releases that are priorities for further
evaluation), for it to do so.

Although a CERCLA ‘““facility” is
broadly defined to include any area
where a hazardous substance release has
“come to be located” (CERCLA section
101(9)), the listing process itself is not
intended to define or reflect the
boundaries of such facilities or releases.
Of course, HRS data (if the HRS is used
to list a site) upon which the NPL
placement was based will, to some
extent, describe the release(s) at issue.
That is, the NPL site would include all
releases evaluated as part of that HRS
analysis.

When a site is listed, the approach
generally used to describe the relevant
release(s) is to delineate a geographical
area (usually the area within an
installation or plant boundaries) and
identify the site by reference to that
area. As a legal matter, the site is not
coextensive with that area, and the
boundaries of the installation or plant
are not the “boundaries” of the site.
Rather, the site consists of all
contaminated areas within the area used
to identify the site, as well as any other
location to which that contamination
has come to be located, or from which
that contamination came.

In other words, while geographic
terms are often used to designate the site
(e.g., the “Jones Co. plant site”’) in terms
of the property owned by a particular
party, the site properly understood is
not limited to that property (e.g., it may
extend beyond the property due to
contaminant migration), and conversely
may not occupy the full extent of the
property (e.g., where there are
uncontaminated parts of the identified
property, they may not be, strictly
speaking, part of the “site”). The “‘site”
is thus neither equal to nor confined by
the boundaries of any specific property
that may give the site its name, and the
name itself should not be read to imply
that this site is coextensive with the
entire area within the property
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boundary of the installation or plant.
The precise nature and extent of the site
are typically not known at the time of
listing. Also, the site name is merely
used to help identify the geographic
location of the contamination. For
example, the name “Jones Co. plant
site,” does not imply that the Jones
company is responsible for the
contamination located on the plant site.

EPA regulations provide that the
“nature and extent of the problem
presented by the release” will be
determined by a Remedial Investigation/
Feasibility Study (RI/FS) as more
information is developed on site
contamination (40 CFR 300.5). During
the RI/FS process, the release may be
found to be larger or smaller than was
originally thought, as more is learned
about the source(s) and the migration of
the contamination. However, this
inquiry focuses on an evaluation of the
threat posed; the boundaries of the
release need not be exactly defined.
Moreover, it generally is impossible to
discover the full extent of where the
contamination “has come to be located”
before all necessary studies and
remedial work are completed at a site.
Indeed, the known boundaries of the
contamination can be expected to
change over time. Thus, in most cases,
it may be impossible to describe the
boundaries of a release with absolute
certainty.

Further, as noted above, NPL listing
does not assign liability to any party or
to the owner of any specific property.
Thus, if a party does not believe it is
liable for releases on discrete parcels of
property, supporting information can be
submitted to the Agency at any time
after a party receives notice it is a
potentially responsible party.

For these reasons, the NPL need not
be amended as further research reveals
more information about the location of
the contamination or release.

G. How Are Sites Removed From the
NPL?

EPA may delete sites from the NPL
where no further response is
appropriate under Superfund, as
explained in the NCP at 40 CFR
300.425(e). This section also provides
that EPA shall consult with states on
proposed deletions and shall consider
whether any of the following criteria
have been met:

(i) Responsible parties or other
persons have implemented all
appropriate response actions required;

(ii) All appropriate Superfund-
financed response has been
implemented and no further response
action is required; or

(iii)The remedial investigation has
shown the release poses no significant
threat to public health or the
environment, and taking of remedial
measures is not appropriate.

H. May EPA Delete Portions of Sites
From the NPL as They Are Cleaned Up?

In November 1995, EPA initiated a
new policy to delete portions of NPL
sites where cleanup is complete (60 FR
55465, November 1, 1995). Total site
cleanup may take many years, while
portions of the site may have been
cleaned up and available for productive
use.

I. What Is the Construction Completion
List (CCL)?

EPA also has developed an NPL
construction completion list (“CCL”) to
simplify its system of categorizing sites
and to better communicate the
successful completion of cleanup
activities (58 FR 12142, March 2, 1993).
Inclusion of a site on the CCL has no
legal significance.

Sites qualify for the CCL when: (1)
Any necessary physical construction is
complete, whether or not final cleanup
levels or other requirements have been
achieved; (2) EPA has determined that
the response action should be limited to
measures that do not involve
construction (e.g., institutional
controls); or (3) the site qualifies for
deletion from the NPL. For the most up-
to-date information on the CCL, see
EPA’s Internet site at http://
www.epa.gov/superfund.

II. Availability of Information to the
Public

A. May I Review the Documents
Relevant to This Final Rule?

Yes, documents relating to the
evaluation and scoring of the sites in
this final rule are contained in dockets
located both at EPA Headquarters and in
the Regional offices.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to view public comments, access the
index listing of the contents of the
official public docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “Quick Search,” then
key in the appropriate docket
identification number; SFUND-2005—
0002. (Although not all docket materials
may be available electronically, you
may still access any of the publicly
available docket materials through the
docket facilities identified below in
section II D.)

B. What Documents Are Available for
Review at the Headquarters Docket?

The Headquarters docket for this rule
contains, for each site, the HRS score
sheets, the Documentation Record
describing the information used to
compute the score, pertinent
information regarding statutory
requirements or EPA listing policies that
affect the site, and a list of documents
referenced in the Documentation
Record. The Headquarters docket also
contains comments received, and the
Agency’s responses to those comments.
The Agency’s responses are contained
in the “Support Document for the
Revised National Priorities List Final
Rule—April 2005.” An electronic
version is available at http://
www.epa.gov/edocket/ using the docket
identification number SFUND-2005—
0002.

C. What Documents Are Available for
Review at the Regional Dockets?

The Regional dockets contain all the
information in the Headquarters docket,
plus the actual reference documents
containing the data principally relied
upon by EPA in calculating or
evaluating the HRS score for the sites
located in their Region. These reference
documents are available only in the
Regional dockets.

D. How Do I Access the Documents?

You may view the documents, by
appointment only, after the publication
of this document. The hours of
operation for the Headquarters docket
are from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding Federal
holidays. Please contact the Regional
dockets for hours.

Following is the contact information
for the EPA Headquarters: Docket
Coordinator, Headquarters; U.S.
Environmental Protection Agency;
CERCLA Docket Office; 1301
Constitution Avenue; EPA West, Room
B102, Washington, DC 20004, 202/566—
0276.

The contact information for the
Regional dockets is as follows:

Ellen Culhane, Region 1 (CT, ME, MA,
NH, RI, VT), U.S. EPA, Superfund
Records and Information Center,
Mailcode HSC, One Congress Street,
Suite 1100, Boston, MA 02114-2023;
617/918-1225.

Dennis Munhall, Region 2 (NJ, NY,
PR, VI), U.S. EPA, 290 Broadway, New
York, NY 10007-1866; 212/637—-4343.

Dawn Shellenberger (ASRC), Region 3
(DE, DG, MD, PA, VA, WV), U.S. EPA,
Library, 1650 Arch Street, Mailcode
3PM52, Philadelphia, PA 19103; 215/
814-5364.



Federal Register/Vol. 70, No. 80/Wednesday, April 27, 2005/Rules and Regulations

21647

John Wright, Region 4 (AL, FL, GA,
KY, MS, NC, SC, TN), U.S. EPA, 61
Forsyth Street, SW., 9th floor, Atlanta,
GA 30303; 404/562—8123.

Janet Pfundheller, Region 5 (IL, IN,
MI, MN, OH, WI), U.S. EPA, Records
Center, Superfund Division SRC-7],
Metcalfe Federal Building, 77 West
Jackson Boulevard, Chicago, IL 60604;
312/353-5821.

Brenda Cook, Region 6 (AR, LA, NM,
OK, TX), U.S. EPA, 1445 Ross Avenue,
Mailcode 6S—RA, Dallas, TX 75202—
2733; 214/665-7436.

Michelle Quick, Region 7 (IA, KS,
MO, NE), U.S. EPA, 901 North 5th
Street, Kansas City, KS 66101; 913/551—
7335.

Gwen Christiansen, Region 8 (CO,
MT, ND, SD, UT, WY), U.S. EPA, 999
18th Street, Suite 500, Mailcode 8EPR—
B, Denver, CO 80202—-2466; 303/312—
6463.

Jerelean Johnson, Region 9 (AZ, CA,
HI, NV, AS, GU), U.S. EPA, 75
Hawthorne Street, San Francisco, CA
94105; 415/972—-3094.

Sylvia Kawabata, Region 10 (AK, ID,
OR, WA), U.S. EPA, 1200 6th Avenue,
Mail Stop ECL-115, Seattle, WA 98101;
206/553—-1078.

E. How May I Obtain a Current List of
NPL Sites?

You may obtain a current list of NPL
sites via the Internet at http://
www.epa.gov/superfund/ (look under
the Superfund sites category) or by
contacting the Superfund Docket (see
contact information above).

II1. Contents of This Final Rule
A. Additions to the NPL

This final rule adds the following ten
sites to the NPL; all to the General
Superfund Section:

State Site name City/county

IL ... Hegeler Zinc ................. Danville.

NC .. | Sigmon’s Septic Tank Statesville.
Service.

NJ ... | Crown Vantage Landfill | Alexandria
Town-
ship.

NY ... | Hopewell Precision Hopewell

Area Contamination. Junction.

OH .. | Copley Square Plaza ... | Copley.

PA ... | Price Battery ................ Hamburg.

PA ... | Safety Light Corpora- Bloomsbur-

tion. g.

SC ... | Brewer Gold Mine ........ Jefferson.

TN ... | Smalley-Piper ............... Collierville.

VT ... | Commerce Street Williston.

Plume.

Three of the sites in this final rule
received comments supporting listing,
Safety Light Corporation, Price Battery
and Brewer Gold. These sites were all

proposed September 23, 2004 (69 FR
56970) with a 60-day comment period
which ended on November 22, 2004.
None of the comments affect the HRS
score, and all support listing on the
NPL. Additional contamination
information and a request for a removal
action were provided in comments for
Safety Light Corporation and Brewer
Gold Mine. The comment for Price
Battery requested that the buildings be
removed and asked about the impact of
a listing on the sale of properties within
the site. EPA will evaluate what, if any,
remediation is needed, and the most
appropriate response for the properties
within the Price Battery site.

In addition to these comments
supporting listing, one site in this rule
received negative comments, Crown
Vantage Landfill. The Agency’s
responses are contained in the “Support
Document for the Revised National
Priorities List Final Rule—April 2005.”
All other sites in this rule received no
comments.

B. What Did EPA Do With the Public
Comments It Received?

Out of the ten sites included in this
final rule, EPA only received comments
on the Crown Vantage Landfill site in
Alexandria Township, NJ. EPA
responded to all relevant comments
received on this site and EPA’s
responses to the site-specific comments
are addressed in the “Support
Document for the Revised National
Priorities List Final Rule—April 2005.”
The comments and the support
document are contained in the
Headquarters Docket and are also listed
in EPA’s electronic public docket and
comment system at http://www.epa.gov/
edocket/ using the SFUND-2005-0002
identification number.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

1. What Is Executive Order 128667

Under Executive Order 12866, (58 FR
51735 (October 4, 1993)) the Agency
must determine whether a regulatory
action is “‘significant” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal

governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

2. Is This Final Rule Subject to
Executive Order 12866 Review?

No. The listing of sites on the NPL
does not impose any obligations on any
entities. The listing does not set
standards or a regulatory regime and
imposes no liability or costs. Any
liability under CERCLA exists
irrespective of whether a site is listed.
It has been determined that this action
is not a ““significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

1. What Is the Paperwork Reduction
Act?

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s regulations, after
initial display in the preamble of the
final rules, are listed in 40 CFR part 9.

2. Does the Paperwork Reduction Act
Apply to This Final Rule?

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. EPA has
determined that the PRA does not apply
because this rule does not contain any
information collection requirements that
require approval of the OMB.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
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requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

1. What Is the Regulatory Flexibility
Act?

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

2. How Has EPA Complied With the
Regulatory Flexibility Act?

This rule listing sites on the NPL does
not impose any obligations on any
group, including small entities. This
rule also does not establish standards or
requirements that any small entity must
meet, and imposes no direct costs on
any small entity. Whether an entity,
small or otherwise, is liable for response
costs for a release of a hazardous
substance depends on whether that
entity is liable under CERCLA 107(a).
Any such liability exists regardless of
whether the site is listed on the NPL
through this rulemaking. Thus, this rule
does not impose any requirements on
any small entities. For the foregoing
reasons, I certify that this rule will not
have a significant economic impact on
a substantial number of small entities.

D. Unfunded Mandates Reform Act

1. What Is the Unfunded Mandates
Reform Act (UMRA)?

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal Agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year. Before EPA
promulgates a rule for which a written
statement is needed, section 205 of the
UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

2. Does UMRA Apply to This Final
Rule?

No, EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments in the aggregate, or
by the private sector in any one year.
This rule will not impose any federal
intergovernmental mandate because it
imposes no enforceable duty upon State,
tribal or local governments. Listing a
site on the NPL does not itself impose
any costs. Listing does not mean that
EPA necessarily will undertake

remedial action. Nor does listing require
any action by a private party or
determine liability for response costs.
Costs that arise out of site responses
result from site-specific decisions
regarding what actions to take, not
directly from the act of listing a site on
the NPL.

For the same reasons, EPA also has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. In addition, as discussed
above, the private sector is not expected
to incur costs exceeding $100 million.
EPA has fulfilled the requirement for
analysis under the Unfunded Mandates
Reform Act.

E. Executive Order 13132: Federalism

1. What Is Executive Order 13132 and
Is It Applicable to This Final Rule?

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ‘“‘substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law, unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.
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F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

1. What Is Executive Order 131757

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

2. Does Executive Order 13175 Apply to
This Final Rule?

This final rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this final rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

1. What Is Executive Order 130457

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

2. Does Executive Order 13045 Apply to
This Final Rule?

This rule is not subject to Executive
Order 13045 because it is not an
economically significant rule as defined
by Executive Order 12866, and because
the Agency does not have reason to
believe the environmental health or

safety risks addressed by this section
present a disproportionate risk to
children.

H. Executive Order 13211

1. What Is Executive Order 132117

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001), requires EPA to prepare and
submit a Statement of Energy Effects to
the Administrator of the Office of
Information and Regulatory Affairs,
Office of Management and Budget, for
certain actions identified as “‘significant
energy actions.” Section 4(b) of
Executive Order 13211 defines
“significant energy actions” as ‘““any
action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1)(i) That is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action.”

2. Is This Rule Subject to Executive
Order 132117

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866 (See discussion
of Executive Order 12866 above.)

I. National Technology Transfer and
Advancement Act

1. What Is the National Technology
Transfer and Advancement Act?

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note),
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides

not to use available and applicable
voluntary consensus standards.

2. Does the National Technology
Transfer and Advancement Act Apply
to This Final Rule?

No. This rulemaking does not involve
technical standards. Therefore, EPA did
not consider the use of any voluntary
consensus standards.

J. Possible Changes to the Effective Date
of the Rule

1. Has EPA Submitted This Rule to
Congress and the General Accounting
Office?

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA has submitted
a report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A “major rule”
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. 804(2).

2. Could the Effective Date of This Final
Rule Change?

Provisions of the Congressional
Review Act (CRA) or section 305 of
CERCLA may alter the effective date of
this regulation.

Under the CRA, 5 U.S.C. 801(a),
before a rule can take effect the federal
agency promulgating the rule must
submit a report to each House of the
Congress and to the Comptroller
General. This report must contain a
copy of the rule, a concise general
statement relating to the rule (including
whether it is a major rule), a copy of the
cost-benefit analysis of the rule (if any),
the agency’s actions relevant to
provisions of the Regulatory Flexibility
Act (affecting small businesses) and the
Unfunded Mandates Reform Act of 1995
(describing unfunded federal
requirements imposed on state and local
governments and the private sector),
and any other relevant information or
requirements and any relevant
Executive Orders.

EPA has submitted a report under the
CRA for this rule. The rule will take
effect, as provided by law, within 30
days of publication of this document,
since it is not a major rule. Section
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804(2) defines a major rule as any rule
that the Administrator of the Office of
Information and Regulatory Affairs
(OIRA) of the Office of Management and
Budget (OMB) finds has resulted in or
is likely to result in: An annual effect on
the economy of $100,000,000 or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets. NPL listing is not a
major rule because, as explained above,
the listing, itself, imposes no monetary
costs on any person. It establishes no
enforceable duties, does not establish
that EPA necessarily will undertake
remedial action, nor does it require any
action by any party or determine its
liability for site response costs. Costs
that arise out of site responses result
from site-by-site decisions about what
actions to take, not directly from the act
of listing itself. Section 801(a)(3)

provides for a delay in the effective date
of major rules after this report is
submitted.

3. What Could Cause a Change in the
Effective Date of This Rule?

Under 5 U.S.C. 801(b)(1) a rule shall
not take effect, or continue in effect, if
Congress enacts (and the President
signs) a joint resolution of disapproval,
described under section 802.

Another statutory provision that may
affect this rule is CERCLA section 305,
which provides for a legislative veto of
regulations promulgated under
CERCLA. Although INS v. Chadha, 462
U.S. 919,103 S. Ct. 2764 (1983) and Bd.
of Regents of the University of
Washington v. EPA, 86 F.3d 1214,1222
(D.C. Cir. 1996) cast the validity of the
legislative veto into question, EPA has
transmitted a copy of this regulation to
the Secretary of the Senate and the Clerk
of the House of Representatives.

If action by Congress under either the
CRA or CERCLA section 305 calls the
effective date of this regulation into
question, EPA will publish a document
of clarification in the Federal Register.

TABLE 1.—GENERAL SUPERFUND SECTION

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Natural
resources, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: April 19, 2005.
Barry N. Breen,

Principal Deputy Assistant Administrator,
Office of Solid Waste and Emergency
Response.

m 40 CFR part 300 is amended as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,

1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

m 2. Table 1 of Appendix B to part 300
is amended by adding the following sites
in alphabetical order to read as follows:

Appendix B to Part 300—National
Priorities List

State Site name City/county Notes 2
IL s * ....... Hegeler Zinc * ................................ * ................................. * ................................. * ... Danville. * *
NC ....... * ....... Sigmon’s Sepiic Tank ..coooveiieenen. * ................................. * ................................. * ... Statesville. * *
NJ ... * ....... Crown Vantag;e Landfill ................ * ................................. * ................................. * ... Alexandria Towr*\ship. *
NY ......... * ....... Hopewell Pre::ision Area Contamin*ation ........................ * ................................. * ... Hopewell Juncti;n. *
OH ....... * ....... Copley Squar; Plaza .......cccoeeee. * ................................. * ................................. * ... Copley * *
PA ... * ....... Price Battery * ................................ * ................................. * ................................. * ... Hamburg. * *
PA ... * ....... Safety Light C;orporation ............... * ................................. * ................................. * ... Bloomsburg. * *
SC ......... * ....... Brewer Gold l:/line ......................... * ................................. * ................................. * ... Jefferson. * *
TN ......... * ....... Smalley-Piper* ................................ * ................................. * ................................. * ... Collierville. * *
VT ... * ....... Commerce St:eet Plume .............. * ................................. * ................................. * ... Williston. * *

aA = Based on issuance of health advisory by Agency for Toxic Substance and Disease Registry (if scored, HRS score need not be <28.50).
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C = Sites on Construction Completion list.

S = State top priority (included among the
100 top priority sites regardless of score).

P = Sites with partial deletion(s).

* * * * *

[FR Doc. 05-8321 Filed 4—-26-05; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0 and 1
[OMD Docket No. 04-251; FCC 04-163]

Amendment of the Commission’s
Rules

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
Commission’s rules to clarify the
responsibilities of the Managing
Director with respect to financial
management matters and with respect to
implementation of the Commission’s
directives in a recent Order released
October 3, 2003, concerning the
administration of the Universal Service
Fund (USF) and Telecommunications
Relay Services Fund (TRS Fund). The
rules adopted herein are intended to
provide clear direction to the Managing
Director to respond quickly and
efficiently to matters concerning the
proper accounting and reporting for the
Commission’s financial transactions and
compliance with relevant and
applicable federal financial management
and reporting statutes. In addition, we
amend our rules to authorize the Billing
and Collection Agent for North
American Numbering Plan
Administration and the Administrators
of the USF and the TRS Fund to issue
FCC Registration Numbers for carriers
who have not previously been assigned
one.

DATES: Effective April 27, 2005.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Regina W. Dorsey, Special Assistant to
the Chief Financial Officer, at 1-202—
418-1993, or by e-mail at
Regina.Dorsey@fcc.gov.

SUPPLEMENTARY INFORMATION: In the
matter of the Commission’s financial
management matters and its
administration of the issuance of FCC
Registration Numbers. Amendment of
sections 0.11, 0.231, and 1.8002 of the
Commissions rules Adopted: July 2,
2004, Released: January 7, 2005.

The Commission will not send a copy
of this Order pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A), because the adopted rules
relate to agency organization, procedure
or practice that do not “substantially
affect the rights or obligations of non-
agency parties. Pursuant to sections 4(i),
4(j), 5(c), 303(r), 47 U.S.C. 154(i), 154(j),
155(c), 251(e), 303(r) of the
Communications Act of 1934, as
amended, 47 CFR. parts 0 and 1 are
amended as set forth below, effective
upon publication in the Federal
Register.

Lists of Subjects
47 CFR Part 0

Commission organization.
47 CFR Part 1

Practice and procedure.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 0 and
1 as follows:

PART 0—COMMISSION
ORGANIZATION

m 1. The authority citation for part 0
continues to read as follows:

Authority: Secs. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 155.

m 2. Section 0.11 is amended by revising
paragraph (a)(8) to read as follows:

§0.11 Functions of the Office.

(a] * % %

(8) Plan and manage the
administrative affairs of the Commission
with respect to the functions of
personnel and position management;
labor-management relations; training;
budget and financial management;
accounting for the financial transactions
of the Commission and preparation of
financial statements and reports;
information management and
processing; organization planning;
management analysis; procurement;
office space management and
utilization; administrative and office
services; supply and property
management; records management;
personnel and physical security; and
international telecommunications

settlements.
* * * * *

m 3. Section 0.231 is amended by adding
new paragraphs (j) and (k) to read as
follows:

§0.231 Authority delegated.
* * * * *

(j) The Managing Director or his
designee is delegated the authority, after
seeking the opinion of the General
Counsel, to determine, in accordance
with generally accepted accounting
principles for federal agencies the
organizations, programs (including
funds), and accounts that are required to
be included in the financial statements
of the Commission.

(k) The Managing Director, or his
designee, after seeking the opinion of
the General Counsel, is delegated the
authority to direct all organizations,
programs (including funds), and
accounts that are required to be
included in the financial statements of
the Commission to comply with all
relevant and applicable federal financial
management and reporting statutes.

* * * * *

PART 1—PRACTICE AND
PROCEDURE

m 4. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 157, 225, and 303(r).

m 5. Section 1.8002 is amended by
adding new paragraph (e) to read as
follows:

§1.8002 Obtaining an FRN.

(e) An FRN may be assigned by the
Billing and Collection Agent for North
American Numbering Plan
Administration and the Administrators
of the Universal Service Fund and the
Telecommunications Relay Services
Fund. In each instance, the Billing and
Collection Agent for North American
Numbering Plan Administration and the
Administrators of the Universal Service
Fund and the Telecommunications
Relay Services Fund shall promptly
notify the entity of the assigned FRN.

[FR Doc. 05-8344 Filed 4-26-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0 and 15
[ET Docket No. 01-278; FCC 04-98]

Radio Frequency Identification

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: The Commission adopted
rules which allowed for operation of
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improved radio frequency identification
(RFID) systems in the 433.5-434.5 MHz
(““433 MHz”) band. The rule in § 15.240
required Office of Management and
Budget approval and the Commission
stated in its previous Federal Register
publication that it would announce the
effective date of that section when
approved. This document announces
the effective date of § 15.240.

DATES: The amendment to 47 CFR
15.240 published at 69 FR 29459, May
24, 2004, became effective on June 23,
2004.

FOR FURTHER INFORMATION CONTACT:
Nancy J. Brooks, (202) 418—-2454, Office
of Engineering and Technology.
SUPPLEMENTARY INFORMATION: The FCC
published a document in the Federal
Register 69 FR 29459, May 24, 2004,
that sets forth an effective date of June
23, 2004, except for amendment to
§15.240, which contained an
information collection requirement that
had not been approved by the Office of
Management and Budget. The document
stated that the Commission will publish
a document in the Federal Register
announcing the effective date for
§15.240 and the information collection
contained therein. On March 18, 2005,
the Office of Management and Budget
(OMB) approved the information
collection requirements contained 47
CFR 15.240 pursuant to OMB Control
No. 3060-1079. Accordingly, the
information collection requirement
contained in this rule became effective
on March 18, 2005. The expiration date
for the information collection
requirement will be March 31, 2008.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 05-8341 Filed 4—26—05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[WT Docket Nos. 02-381, 01-14, and 03—
202; FCC 04-166]

Facilitating the Provision of Spectrum-
Based Services to Rural Areas and
Promoting Opportunities for Rural
Telephone Companies To Provide
Spectrum-Based Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: The Federal Communications
Commission (Commission) announces

that a certain rule adopted in its Rural
Services proceeding (WT Docket Nos.
02-381, 01-14, and 03—-202; FCC 04—
166) in 2004, to the extent it contained
an information collection requirement
that required approval by the Office of
Management and Budget (OMB) was
approved, and became effective March
10, 2005, following approval by OMB.
DATES: 47 CFR 1.919(c) published at 69
FR 75144 (December 15, 2004) and
contained an information collection
requirement that became effective
March 10, 2005.

FOR FURTHER INFORMATION CONTACT:
Allen A. Barna, Wireless
Telecommunications Bureau, at (202)
418-0620, or at Allen.Barna@fcc.gov.
For additional information concerning
the information collection contained in
this document, contact Judith-B.
Herman at (202) 418-0214, or at Judith-
B.Herman@fcc.gov.

Announcement of Effective Date of a
Certain Commission Rule

1. On July 8, 2004, the Commission
adopted a Report and Order (Report and
Order) in WT Docket Nos. 02—-381, 01—
14, and 03-202; FCC 04-166, a
summary of which was published at 69
FR 75144 (Dec. 15, 2004). In that Report
and Order, the Commission stated that,
upon OMB approval, it would publish
in the Federal Register a document
announcing the effective date of the
change to 47 CFR 1.919(c).

2. On March 10, 2005, OMB approved
the public information collection
associated with this rule change under
OMB Control No. 3060-0799. Therefore,
the change to 47 CFR 1.919(c) became
effective on March 10, 2005.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 05-8213 Filed 4-26-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2 and 90
[ET Docket No. 04—243; FCC 05-69]

Narrowbanding for Private Land Mobile
Radio Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document specifies the
procedures by which forty Private Land
Mobile Radio (PLMR) channels, which
are located in frequency bands that are
allocated primarily for Federal use, are

to transition to narrower, more
spectrally efficient channels in a process
commonly known as ‘“narrowbanding.”
We take this action because the National
Telecommunications and Information
Administration (NTIA) has adopted a
more rapid narrowbanding schedule in
the 150.05-150.8 MHz, the 162.0125—
173.2 MHz and 173.4-174 MHz (162—
174 MHz), and the 406.1-420 MHz
bands (collectively, the Federal bands)
than the Commission has required for
its licensees.

DATES: Effective May 27, 2005.

FOR FURTHER INFORMATION CONTACT: Tom
Mooring, Policy and Rules Division,
Office of Engineering and Technology,
(202) 418-2450, Tom.Mooring@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, ET Docket No. 04-243, FCC
05—-69, adopted on March 10, 2005, and
released on March 11, 2005. The full
text of this document is available on the
Commission’s Internet site at http://
www.fce.gov. It is also available for
inspection and copying during regular
business hours in the FCC Reference
Center (Room CY—-A257), 445 12th
Street., SW., Washington, DC 20554.
The full text of this document also may
be purchased from the Commission’s
duplication contractor, Best Copy and
Printing Inc., Portals II, 445 12th St.,
SW., Room CY-B402, Washington, DC
20554; telephone (202) 488—5300; fax
(202) 488-5563; e-mail
FCC@BCPIWEB.COM.

Summary of the Report and Order

1. The Commission amended parts 2
and 90 of its rules to revise our
transition plan for primary and
secondary PLMR operations in certain
Federal bands. The Commission
concluded that these actions will
provide for an orderly transition from
wideband (25 kHz channels) to
narrowband (12.5 kHz channels)
operations, increase spectrum
efficiency, maintain compatibility with
Federal operations, permit PLMR
licensees to operate using existing
equipment with greater confidence that
their critical operations will not be
suddenly required to cease
transmissions, and significantly reduce
the probability that wideband PLMR
operations will interfere with new
Federal operations. Specifically, the
Commission narrowbanded 25
Hydrological and Meteorological
(Hydro) channels, nine Forest
Firefighting and Conservation channels
(two of these channels are available to
conservation agencies, while all nine are
available for firefighting use), two
Public Safety channels, three medical
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radiocommunication system channels
(MED channels), and one channel for
Stolen Vehicle Recovery System (SVRS).
In addition, the Commission added 23
Hydro channels to the rules, removed
six Hydro channels (only four of which
are currently licensed) from our rules,
and will no longer license two MED
channels.

2. The transition plan that was
adopted today refines certain aspects of
the Commission’s larger narrowbanding
policies, most recently modified in the
Narrowbanding Third MO&O in the
Refarming Proceeding, FCC 04-292, 19
FCC Rcd 25045 (2004), in the following
ways:

Primary Operations

o As of the effective date of the
Report and Order, the Commission
limited new MED channel stations that
use the frequencies 150.775 MHz and
150.790 MHz to a transmitter output
power of 100 watts Effective Radiated
Power (ERP). New wideband systems on
these frequencies will be authorized on
a primary basis until January 1, 2008.
Wideband systems licensed prior to
January 1, 2008, may be expanded until
January 1, 2011, and may continue to
operate on a primary basis until January
1, 2013, at which time wideband
transmissions must cease;

o As of the effective date of the
Report and Order, the Commission will
not accept applications or issue licenses
for new wideband systems that use the
MED channel frequency 163.250 MHz.
Existing wideband systems on this
frequency may be expanded until
January 1, 2011, and may continue to
operate on a primary basis until January
1, 2013, at which time wideband
transmissions must cease. The
Commission will not narrowband the
non-Federal MED channel paging
frequency 152.0075 MHz;

e On a going-forward basis, new non-
Federal operations on the three MED
channel frequencies in the Federal band
(150.775 MHz, 150.790 MHz, and
163.250 MHz) will be limited to medical
radiocommunication systems;

¢ As of the effective date of the
Report and Order, the Commission will
no longer issue new licenses for the
frequencies 150.7825 MHz and 150.7975
MHz. However, the Commission will
continue to renew existing licenses on
these channels indefinitely; and

e The existing SVRS system operated
by the LoJack Corporation (LoJack) and
police licensees may continue wideband
operations until 14 years after the
effective date of the Report and Order,
at which time wideband transmissions
must cease. Any new SVRS licensee that
begins service after the effective date of

the Report and Order must operate a
narrowband system.

Secondary Operations

e The Commission revised its Hydro
channel plan by adding 23 channels and
by deleting six channels in order to
make it consistent with NTIA’s plan,
and the Commission included the
Hydro channels in the 406.1-420 MHz
band in our transition plan to 12.5 kHz
channels;

o Existing Hydro channel licensees,
which operate on frequencies that are
being removed from the Hydro Plan
(171.975 MHz, 409.675 MHz, 409.725
MHz, and 412.625 MHz), must migrate
to a center frequency that is available
under the new Hydro channel plan on
a timetable that is recommended by the
Hydro Committee, agreed to by NTIA,
and approved by the FCC;

¢ As of the effective date of the
Report and Order, the Commission will
not accept applications or issue licenses
for new wideband stations for channels
whose operation is permitted on a
secondary basis (Hydro, Forest
Firefighting and Conservation, and the
Public Safety channels) in the 162—-174
MHz band.

e New wideband Hydro stations in
the 406.1-420 MHz band will be
authorized on a secondary basis until
January 1, 2008.

o Existing wideband systems in the
162—174 MHz band that operate on a
secondary basis may be expanded until
January 1, 2011, and may continue to
operate until January 1, 2013, at which
time wideband operations must cease.
However, these licensees must modify
or discontinue their operations if, at any
time, their operations cause interference
to new Federal operations,

¢ Existing wideband Hydro systems
in the 406.1-420 MHz band may be
expanded until January 1, 2011, and
may continue to operate until January 1,
2013, at which time wideband
operations must cease. However, these
licensees must modify or discontinue
their operations if, at any time after
January 1, 2008, their operations cause
interference to new Federal operations;
and

Coordination With Radio Astronomy

e The Commission revised the list of
radio astronomy observatories and the
associated areas where prior
coordination for fixed operations is
required, and modified the power limit
for stations in the fixed and mobile
services in order to better protect the
radio astronomy service (RAS) in the
406.1-410 MHz band.

3. Refining the Commission’s
Narrowbanding Proceedures for the

Federal Bands. The Commission
adopted proposals, as modified to
reflect the narrowbanding dates as
modified by the Narrowbanding Third
MOG&O. As an initial matter, the
Commission included the 406.1-420
MHz band in our transition plan to
narrowband channels. No commenters
addressed this proposal. The
Commission concluded that action is
necessary to address the federal
narrowbanding matters in a complete
and comprehensive manner, and
because secondary users in these bands
will be directly affected by the Federal
narrowbanding efforts and Hydro
channel plan modifications. Also, by
providing a narrowbanding procedure
for existing non-Federal Hydro
operations in the band, the Commission
will aid the Hydro Committee in its
efforts to make the most efficient use of
the new channel plan. Those actions
that we proposed to take effect on
January 1, 2005, will necessarily instead
be tied to the effective date of the Report
and Order.

4. For new stations in the Federal
bands the Commission adopted
deadlines, as proposed in this
proceeding, Notice of Proposed Rule
Making (NPRM), FCC 04-156, 69 FR
46462, August 3, 2004, that align with
Federal narrowbanding requirements:
As of the effective date of this Report
and Order, the Commission will not
accept applications or issue licenses for
new wideband Hydro, Forest
Firefighting and Conservation, Public
Safety, and MED channel systems in the
162—174 MHz band. The Commission
will authorize new wideband operations
for the MED channel frequencies
150.775 MHz and 150.790 MHz and
Hydro channels in the 406.1-420 MHz
band only until January 1, 2008.
Although, the Commission does not
believe that NTIA will generally agree to
waiver requests for wideband operations
in the Federal bands, we will consider
granting wideband applications after
these dates, if accompanied by a waiver
request, in the following circumstances:
for Forest Firefighting and Conservation
channels, if a waiver has been
recommended by a sponsoring Federal
agency and if NTIA agrees with the
recommendation; and for public safety
use of the frequency 166.25 MHz and
170.15 MHz, if NTIA agrees to the grant
of the waiver application. In addition,
the Commission recognizes the role of
the Hydro Committee in promoting
efficient use of the Hydro channels by
both Federal agencies and non-Federal
licensees, and realizes that the Hydro
Comumnittee is in the best position to
recommend the narrowband transition
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cycle for specific Hydro channel users.
As such, the Commission intend to
support applications for new wideband
channels after the Federal wideband
cut-off dates, if such a grant is
recommended by the Hydro Committee
and is accompanied by NTIA’s
concurrence.

5. The Commission concluded that
the deadlines are necessary and
appropriate for the class of Commission
licensees that maintain operations on
these Federal bands, particularly in light
of NTIA’s policy to no longer authorize
wideband assignments. Although the
International Municipal Signal
Association and the International
Association of Fire Chiefs, Inc. (IMSA/
IAFC) request that the Commission
employ a 2018 cut-off date for new
wideband applications in the two
primary MED channels might have
short-term financial benefits for budget-
constrained agencies, doing so would
compromise NTIA’s efforts to expand
the band by adding efficient new
narrowband channels, would create
even greater disparities between Federal
and non-Federal operations in the band,
and would not change the ultimate
transition to narrowband channels.
Moreover, the 2008 cut-off for new
wideband stations still allows
applicants for Commission licenses in
the band to take account of the
narrowbanding requirement adopted
today prior to deciding whether to seek
use of those two channels for new
facilities.

6. For existing wideband systems
operating in the Federal bands, the
Commission will maintain the January
1, 2011 deadline for system expansions
and the January 1, 2013 as the date by
which all licensees must migrate
completely to 12.5 kHz narrowband
technology. This action reflects the
deadlines recently adopted in the
Narrowbanding Third MO&O.

7. The Commission will continue to
recognize primary status for MED
channels in the Federal bands that are
listed in footnote US216 (150.775 MHz,
150.790 MHz and 163.250 MHz) and it
will continue to treat these MED
channels in a similar manner to all other
primary land mobile licensees under the
Commission’s jurisdiction. Users of
these channels still must narrowband
their operations by the same January 1,
2013 deadline the Commission has
established for all other licensees in the
Federal bands. Our approach preserves
our traditional first-in-time policy by
which the first licensed entity does not
have to modify its operations but
instead maintains a primary status in
relation to subsequently licensed
entities. Under this policy, an existing

wideband MED channel operation is
entitled to protection from interference
from new Federal operations and non-
Federal licensees that subsequently
begin operations in the band, and will
not need to modify existing operations
to prevent interference to these new
entrants. The Commission expects that
NTIA will protect these wideband
operations from harmful interference
from new or modified Federal
operations in the band until the January
1, 2013, narrowbanding date.

8. For existing licensees operating in
the Federal bands on a secondary basis
“specifically, users of the Hydro, Forest
Firefighting and Conservation, and the
Public Safety channels—the
Commission notes that NTIA may now
authorize new Federal operations in the
162-174 MHz band on channels that are
only 12.5 kHz away from the center
frequencies of non-Federal licenses.
After January 1, 2008, NTIA may
authorize new Federal operations in the
406.1-420 MHz bands that are only 12.5
kHz away from the center frequencies of
non-Federal Hydro stations that operate
on a secondary basis. Thus, while the
Commission will permit these licensees
to continue to operate on wideband
channels on a non-interference basis
until as late as 2013, it emphasize that
they must modify or discontinue
wideband operations if, at any time (for
the 162—174 MHz band), and at any time
after January 1, 2008 (for the 406—416
MHz band), they cause interference to
new Federal operations. Once a Federal
agency begins narrowband operations,
these non-Federal licensees must be
prepared to accept harmful interference,
and will be subject to termination if
harmful interference is caused to
Federal operations. Termination of
operations will be required regardless of
the length of advance notice, as well as
in cases where we are unable to provide
advance notice. The Commission will,
of course, closely work with NTIA
under the auspices of the FAS of the
IRAC to provide as much advance
notice as possible to non-Federal
licensees that a proposed Federal
assignment has been filed with NTIA.

9. Consistent with the Commission’s
decision in the Narrowbanding Third
MO&O, we will not narrowband the
MED channel at 152.0075 MHz, which
is used for paging. This channel is
within a band that is allocated primarily
for non-Federal use, is not subject to
NTIA’s narrowbanding efforts, and thus
will continue to follow the
Commission’s Rules regarding paging
operations. In the Narrowbanding Third
MOG&O, the Commission stated that
paging channels are neither congested
nor do they typically create interference

problems given, for example, their
relatively short duty cycle. The
Commission agree with the 152 MHz
Paging Commenters that there are
benefits to retaining wideband
operations on this channel, and
conclude that such benefits outweigh
any benefits that would be realized from
narrowbanding all frequencies used by
medical radiocommunication systems.

10. The Commission will, include the
MED channel at 163.250 MHz in its
narrowbanding requirements. The
Commission distinguished this channel
from other paging channels because it
operates within the Federal bands, and
note that NTIA did not grant Federal
agencies a paging exemption in its
narrowbanding plan. The Department of
Veterans Affairs (VA) is currently
moving to narrowband its paging
operations to meet NTIA’s mandated
narrowbanding schedule. Given our
desire to limit the potential for
interference between existing licensees
and new NTIA-approved operations on
a channel used for important medical
paging applications, the Commission
concluded that it is appropriate for us
to apply the January 1, 2013
narrowbanding deadlines to this
channel. The Commission noted,
however, that any wideband operations
on this channel are subject to
termination if harmful interference is
caused to Federal operations.

11. Lastly, the Commission found that
it is unnecessary and potentially
detrimental to our narrowbanding
efforts to require that non-Federal
licensees to use 6.25 kHz channels in
the Federal bands in advance of Federal
agencies at this time, and will modify
our rules accordingly. The Commission
see no advantage to this requirement in
the Federal bands, given the uncertainty
as to if or when Federal entities will
begin using 6.25 kHz channels.

12. MED Channels (US216). The
Commission will no longer license non-
Federal stations on the frequencies
150.7825 MHz and 150.7975 MHz.
These frequencies, which were never
incorporated into footnote US216, lie
within the Federal military band and
additional authorizations would limit
the future deployment of vital military
systems. IMSA/IAFC objects to this
proposal, noting that these channels
have been used by public safety
licensees in many large cities and
concluding that such use “far
outweighs” the public gain in limiting
use of the channels. The Commission
disagree. Because these channels were
not part of the original 1974 agreement
with NTIA, but were instead only
recently licensed to non-Federal
applicants as part of the Refarming
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Proceeding, and because of NTIA’s
interest in making the band available for
narrowband Federal systems—including
those used by the military—the
Commission conclude that the
discontinuance of new licensing of
these frequencies will benefit the public
good by allowing vital new Federal
systems to deploy. The Commission will
permit the existing mobile stations that
are authorized as of effective date of this
Report and Order to use the frequencies
150.7825 MHz and 150.7975 MHz
indefinitely with their current usage
designation.

13. The Commission adopted its
proposal to revise footnote US216 to list
the available frequencies (152.0075 MHz
and 163.250 MHz) in lieu of the 152—
152.0150 MHz and 163.2375-163.2625
MHz bands. No party commented on
this proposal. It also revised, in
concurrence with NTIA, the two non-
Federal bands at 460 MHz in footnote
US216 in order to align the non-Federal
460 MHz bands in footnote US216 with
the Commission’s revised Rules and to
formally provide Federal agencies
access to all 30 of the new MED
channels in the 463 MHz and 468 MHz
bands. These revisions to footnote
US216 are included in the final rules.

14. With respect to new licenses on
the mobile channels 150.775 MHz and
150.790 MHz and the paging channel
163.250 in the Federal band, the
Commission adopted its proposal to
implement, on a going forward basis,
the footnote US216 requirement that the
use of these channels be limited to
medical radiocommunications systems.
This action will support Federal users
that have made and implemented
spectrum usage plans based on the text
of the footnote, and will have the added
benefit of harmonizing use of these
channels with the concept of medical
radiocommunications systems as it was
first adopted in 1974. The Commission
notes that several commenters opposed
this change. While it recognizes that the
current usage practice is beneficial in
that it permits a broad range of medical
and public safety uses of the
frequencies, the Commission cannot
reconcile an expansion of such use with
our obligation to Federal users that it
license these frequencies in the Federal
bands on a limited basis for medical
radiocommunications systems, as
reflected in footnote US216. The
Commission will, with the concurrence
of NTIA, permit existing licensees to
continue even if such operations are not
restricted to medical
radiocommunications systems
operations. Also, the Commission will
not change the existing frequency

coordinator for the paging channel
frequencies, as proposed in the NPRM.

15. The Commission is limiting all
operations on the mobile channels for
licenses issued after the effective date of
this Report and Order to a maximum
output power of 100 watts ERP. IMSA/
IAFC objected to the Commission’s
proposal to limit the transmitter output
power of the mobile channels to 2.5
watts, arguing that these channels
provide needed frequency separation
from the primary Public Safety
allocation for two-frequency repeater
operations. A general review of our
licensing data indicates that mobile
stations operating on these frequencies
have been authorized an output power
between 2.5 and 200 watts ERP, but
with the majority in the range of 30 to
100 watts. The Commission continues to
believe that we must take steps to
harmonize non-Federal use of the
mobile channels, and that it should
work to complement rather than
frustrate NTIA’s narrowbanding efforts
in the Federal bands. However, the
Commission is also cognizant of the
difficult funding challenges faced by
public safety users of these frequencies,
recognize the important work these
entities routinely undertake, and
appreciate the intensive use of these
bands as described in IMSA/IAFC’s
comments. The 100 watt limit
established for new licenses caps these
channels at a lower power level than
other channels in the 150-174 MHz
band, and will promote wider
availability of these channels for both
new Federal and non-Federal users.
However, the 100 watt limit that was set
is substantially larger than the 2.5 watt
proposal, and is consistent with the
majority of current use in the band. The
Commission will allow licensees to
continue existing operations under their
existing authorizations, subject only to
the more general narrowbanding
requirements it adopted. The
Commission, explicitly prohibit
airborne operations by both existing and
future mobile channel licensees. Such
operations have the potential to cause
wide-area interference, and adoption of
the prohibition will promote continued
cooperative use of the band by both
Federal and non-Federal entities and is
consistent with §4.3.11 of the NTIA
Manual.

16. Finally, with respect to the non-
Federal paging channel 150.0075 MHz—
the Commission is not narrowbanding—
it is removing limitation 19. The
Commission concludes that this
limitation, which reserved the
frequency 150.0075 MHz for assignment
to stations for intersystem operations
only and which required that these

operations be primarily base-mobile
communications, overly limits
widespread use of the band. In addition,
because this paging channel is within a
non-Federal band, the Commission will
continue to make it available for a full
range of medical and public safety uses
and will not restrict its future use to
medical radiocommunications systems
exclusively.

17. Stolen Vehicle Recovery Systems
(US312). LoJack, the only commenter to
address this issue, supports creation of
a narrowbanding plan for SVRS
systems. In order to preserve the
substantial utility of the existing
wideband SVRS for consumers and law
enforcement agencies, LoJack requests
that the Commission provide at least a
14 year transition period from the
effective date of final rules in this
proceeding. LoJack states that this
schedule would give it four years to
develop and deploy a narrowband
system and would give ten years for
police departments and consumers
relying on the installed base of
wideband equipment to continue to
receive service once the narrowband
system is deployed.

18. The Commission finds LoJack’s
proposal persuasive. Given the need to
develop and test new equipment, as
well as the scope of the transition, a
fourteen-year transition provides
sufficient time for SVRS to adopt
narrowband technology in a manner
that does not jeopardize the public
benefits associated with the service. The
Commission notes LoJack’s claims that
it will not be able to continue serving
its wideband customers during the
transition period if Federal agencies
begin operating on the new adjacent
narrowband frequencies of 173.0625
MHz and 173.0875 MHz. The
Commission will work with NTIA to
prevent Federal entities from being
assigned new narrowband channels that
are spaced only 12.5 kHz away from the
SVRS center frequency until after the
end of the transition period (i.e.,
approximately 2019), and will use our
role as a voting member of the FAS to
ensure that the primary status afforded
to SVRS continues to be recognized
during the Federal frequency
assignment process. As previously
noted, LoJack is currently the only
SVRS licensee. Because subsequent
SVRS licensees will have to deploy
equipment to begin service, all new
licensees will be required to employ
narrowband operations without the
benefit of a transition period. To reflect
these new narrowband requirements in
the SVRS, the Commission amended—
in concurrence with NTIA—footnote
US312, which is shown in the final
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rules. Accordingly, the Commission
amended § 90.20 by revising paragraph
(e)(6) to reflect the 12.5 kHz maximum
authorized bandwidth for SVRS and
associated transition plan.

19. Hydro Channels and Protection
for Radio Astronomy (US13 and
US117). The Commission did not
receive any comments that addressed
our proposals for the Hydro channels.
The Commission adopted it proposals
and revised its Rules to reflect an
updated Hydro channel plan that is
consistent with the channel plan shown
in the NTIA Manual. Consistency
between Federal and non-Federal band
plans furthers the public interest and
safety by maintaining a ready flow of
hydrologic and metrological data
between non-Federal and Federal
entities. This decision also recognizes
the fact that non-Federal Hydro stations
operation is closely coordinated the
Hydro Committee. The Commission
note, for example, that the Hydro
Committee has begun encouraging the
use of narrowband equipment by non-
Federal applicants, and a review of our
licensing database indicates that while
many non-Federal Hydro operations
still use wideband channels, some
narrowband use is prevalent among the
more newly licensed channels.

20. The Commission discussed the
process for Commission licensees to
narrowband the existing Hydro
channels that are to be retained by
NTIA. It now also require licensees
operating on the Hydro channels that
are being removed from the Hydro
channel plan to modify their equipment
and station licenses and migrate to a
center frequency under the new Hydro
channel plan on a timetable as advised
by the Hydro Committee and approved
by NTIA and the Commission. As of
January 1, 2005, licensees of stations
transmitting on the frequency 169.575
MHz should be prepared to cease or
relocate operations, if their wideband
operations cause harmful interference to
Federal operations. As of January 1,
2008, licensees of stations transmitting
on the frequencies 409.675 MHz,
409.725 MHz, or 412.625 MHz should
be prepared to cease or relocate
operations, if their wideband operations
cause harmful interference to Federal
operations. Finally, all licensees must
cease operating on these channels after
January 1, 2013.

21. To implement these proposals, the
Commission revised its Rules to reflect
the new Hydro channel plan and our
plan for transitioning to narrowband
channels, as well as to make other
necessary modifications to reflect the
Hydro operations. Also, in concurrence
with NTIA, the Commission revised

footnote US117 to provide more
effective protection of RAS reception in
the 406.1-410 MHz band. These
revisions are included in the final rules.

22. Forest Firefighting and
Conservation Channels (US8). The
Commission did not receive any
comments that addressed our proposals.
The Commission has adopted a
requirement that applications for use of
these channels be accompanied by a
letter of concurrence. Based on our
experience with past applications that
included such a letter, the Commission
believes that this practice aids the
coordination of assignments between
NTIA and the Commission. The
Commission is also moving the existing
limitations that are contained in § 90.20
of the Commission’s rules into a new
subsection of § 90.265. Section 90.265 of
the rules already describes procedures
by which the Commission license two
services permitted on Federal bands
pursuant to United States footnotes—
Hydro operations and wireless
microphones. The Commission
concludes it would be convenient and
consistent to expand this section to
include similarly situated services
including, inter alia, the Forest
Firefighting and Conservation channels.

23. Public Safety Channels (US11).
IMSA/IAFC is the only party to address
the proposals dealing with the two
Public Safety channels. IMSA/IAFC
states that these Public Safety channels
are widely assigned to agencies in the
New York City metropolitan area and
nearby environs that are expected to
provide critical support to homeland
security operations. IMSA/IAFC states
that the current coordination procedures
between Public Safety and Federal
agencies are sufficient to address any
concerns regarding possible
interference, and urges us to “tread
cautiously” to implement a policy so
that Federal agencies would implement
narrowband operations on the new
channels adjacent to the Public Safety
channels only as an absolute last resort
when other acceptable channels are not
available, and to work to expedite
timely frequency coordination
procedures for these channels.

24. The Commission recognizes the
unique needs and critical nature of
public safety communications in the
New York City metropolitan area and
the funding difficulties that many of
these licensees face, and have worked
with NTIA to limit the possibility that
it will assign the new narrowband
channels that are immediately adjacent
to the two Public Safety channels in the
New York City area until the conclusion
of our transition period to mandatory
narrowband operations. The

Commission will continue to work in
cooperation with NTIA, and within the
Federal frequency coordination process,
to be sure this remains the case.

25. The Commission created a new
paragraph in § 90.265 of the rules to
describe these public safety channels,
revising the existing limitation
contained in § 90.20(d)(47) of the
Commission’s rules to serve as a cross-
reference, and updated footnote US11 in
concurrence with NTIA to remove an
outdated reference to wideband
operations and to simplify the
description of public safety and remote
pickup broadcast operations in the
band. The Commission stated in its
rules that these operations are on a
secondary basis to any Federal station,
in order to give effect to the restriction
embodied in footnote US11 that non-
Federal operations on 166.250 MHz and
170.150 MHz operate on the condition
that no harmful interference is caused to
“present or future” Federal stations.
Finally, the Commission will not
require a letter of concurrence by a
sponsoring Federal agency in
conjunction with an application for use
of these channels. The Commission is
persuaded by IMSA/IAFC’s claims that
such a requirement would “‘entail an
unneeded and time consuming step” in
a coordination process that it describes
as “‘more than sufficient.”

26. Public Coast Station Channels
(US223). Footnote US223 makes a
channel available for public coast
station use in limited areas near the
Canadian border. Because ship and
public coast operations do not fall under
the same rules as PLMR operations,
footnote US223 does not need to be
modified to support NTIA’s
narrowbanding timetable, and therefore
the Commission proposed no changes to
these frequencies as part of this
proceeding.

27. Wireless Microphone Channels
(US300). Footnote US300 specifies eight
frequencies that are available for
wireless microphone operations on a
secondary basis to Federal and non-
Federal operations. Because wireless
microphones operate at very low power
(50 mW output power), there is a
minimal likelihood that they will cause
interference to high-power land mobile
operations. Thus, the Commission
proposed no changes to the frequencies
allocated for wireless microphones as
part of footnote US300. No comments
were received on these proposals.
Accordingly, the Commission will not
narrowband these operations.

Final Regulatory Flexibility Analysis

28. As required by the Regulatory
Flexibility Act of 1980, as amended
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(RFA),* an Initial Regulatory Flexibility
Analysis (“IRFA”) was incorporated in
the Notice of Proposed Rule Making
(“NPRM”) 2 in ET Docket No. 04—243.
The Commission sought written public
comment on the proposals in the NPRM,
including comment on the IRFA. No
written public comments were received
concerning the initial regulatory
flexibility analysis. This present Final
Regulatory Flexibility Analysis (FRFA)
conforms to the RFA.3

A. Need for, and Objectives of, the
Report and Order

29. In the 150.05-150.8 MHz, 162-174
MHz, and 406.1-420 MHz bands, the
National Telecommunications and
Information Administration (NTIA) is
transitioning Federal operations in the
fixed and land mobile services from
wideband (25 kHz) to narrowband (12.5
kHz) channels at a more rapid schedule
than the Commission has adopted for
Private Land Mobile Radio (PLMR)
operations in these bands. Because there
could be extended periods during which
existing PLMR wideband operations
may not be compatible with narrowband
Federal operations, the Commission has
revised its current narrowbanding plan
for these bands to take into account that
many PLMR operations in the above
Federal bands are authorized on the
condition that they not cause
interference to Federal operations.

30. The Commission’s objectives are
to provide for a more orderly transition
from wideband to narrowband
operations, increase spectrum
efficiency, maintain compatibility with
Federal operations, permit licensees to
operate using existing equipment for the
maximum amount of time possible, and
significantly reduce the probability that
wideband operations will interfere with
new Federal operations.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA.

31. There were no comments filed
that specifically addressed the rules and
policies addressed in the IRFA.

C. Description and Estimate of the
Number of Small Entities To Which the
Final Rule Will Apply

32. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601—
612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), Public Law 104-121, Title II, 110 Stat.
857 (1996).

219 FCC Rcd 12690, 2004, ET Docket No. 04-243.

35 U.S.C. 604.

the rules adopted herein.* The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ‘“small business,” “small
organization,” and ‘‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act, unless
the Commission has developed one or
more definitions that are appropriate for
its activities.® Under the Small Business
Act, a “small business concern” is one
that: (1) is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).6

33. A small organization is generally
‘““any not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.” 7
Nationwide, there are approximately 1.6
million small organizations.? “Small
governmental jurisdiction’ generally
means ‘‘governments of cities, counties,
towns, townships, villages, school
districts, or special districts, with a
population of less than 50,000.” 9 As of
1997, there were approximately 87,453
governmental entities in the United
States.10 This number includes 39,044
county governments, municipalities,
and townships, of which 37,546
(approximately 96.2%) have
populations of fewer then 50,000 and
1,498 have populations of 500,000 or
more. Thus, we estimate the number of
small governmental jurisdictions overall
to be approximately 84,098 or fewer.

34. PLMR systems serve an essential
role in a range of industrial, business,
land transportation, and public safety
activities. These radios are used by
companies of all sizes operating in all
U.S. business categories, and are often
used in support of the licensee’s
primary (non-telecommunications)
business operations. For the purpose of
determining whether a licensee of a
PLMR system is a small business as

4]d. at 604(a)(3).

55 U.S.C. 601(3) (incorporating by reference the
definition of “small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

6Id. at 632.

75 U.S.C. 601(4).

8Independent Sector, The New Nonprofit
Almanac and Desk Reference (2002).

95 U.S.C. 601(5).

107J.S. Census Bureau, Statistical Abstract of the
United States: 2000, Section 9, pages 299-300,
Tables 490 and 492.

defined by the SBA, we could use the
definition for “‘Cellular and Other
Wireless Telecommunications.” This
definition provides that a small entity is
any such entity employing no more than
1,500 persons.!! The Commission does
not require PLMR licensees to disclose
information about number of
employees, so the Commission does not
have information that could be used to
determine how many PLMR licensees
constitute small entities under this
definition. Moreover, because PMLR
licensees generally are not in the
business of providing cellular or other
wireless telecommunications services
but instead use the licensed facilities in
support of other business activities, we
are not certain that the Cellular and
Other Wireless Telecommunications
category is appropriate for determining
how many PLMR licensees are small
entities for this analysis. Rather, it may
be more appropriate to assess PLMR
licensees under the standards applied to
the particular industry subsector to
which the licensee belongs.12

35. The final rules adopted in the
R&O affect the following PLMR
licensees: (1) Industrial/Business Pool
and state and local government
licensees that are authorized to make
hydrological and meteorological (Hydro)
measurements under footnote US13; (2)
forest firefighting agencies, which are
primarily state government licensees,
and forest conservation agencies that are
authorized under footnote US8; (3)
Public Safety Pool licensees that are
authorized under footnote US11; and (4)
hospital, medical centers, nursing
homes, etc. that operate medical
radiocommunication systems, which are
authorized under footnote US216. These
United States footnotes are fully
discussed in the R&O.

36. Hydro Channel Users. The
Commission has authorized 9 licensees
to operate 219 fixed stations on the six
channels that would be removed from
the Hydro channel plan: (1) One
licensee (the State of California) is
authorized to operate 15 fixed stations
on the frequency 169.575 MHz; (2) five
licensees are authorized to operate 83
fixed stations at 409.675 MHz; (3) three
licensees are authorized to operate ten
fixed stations at 409.725 MHz; (4) four
licensees are authorized to operate 97
fixed stations at 412.625 MHz; and (5)
there are no licensees authorized to
operate on the frequencies 170.375 MHz
and 171.975 MHz. The Commission has
issued 1053 licenses (there is at least
one station per license) for the
remaining Hydro channels that are

11 See 13 CFR 121.201, NAICS code 517212.
12 See generally 13 CFR 121.201.
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being narrowbanded. We believe that
some of the Hydro channel licensees are
small businesses or small governmental
entities.

37. Forest Firefighting and
Conservation Agencies. The
Commission has authorized 21 licensees
to operate 414 fixed stations and 45,630
mobile stations on the nine channels
that are available to forest firefighting
agencies; two of these frequencies are
also available for use by conservation
agencies. By Commission Rule, these
frequencies are reserved primarily for
assignment to state licensees.
Assignments to other licensees may be
made only where the frequencies are
required for coordinated operation with
the state system to which the frequency
is assigned. The 21 licensees consist of
19 states and state agencies, the County
of Los Angeles, and a non-profit
organization. This small organization
may be impacted by our actions.

38. Public Safety Licensees. The
Commission has granted 27 licensees
authorization to operate wideband
equipment on the frequencies 166.25
MHz and 170.15 MHz. By Commission
Rule, these frequencies are to be
assigned to stations in the Public Safety
Pool that are at points within 240
kilometers of New York City.
Specifically, the Commission has
granted 15 licensees authorization to
operate 1295 mobile stations, 95 pagers,
and 30 fixed stations using the
frequency 166.25 MHz. The
Commission has granted 12 licensees
authorization to operate 899 mobile
stations, 165 pagers, and 22 fixed
stations on the frequency 170.15 MHz.
We believe that many of these public
safety licensees are small governmental
entities.

39. Medical Radiocommunication
Systems. The Commission has issued
510 licenses for the frequency 150.775
MHz and 424 licenses for the frequency
150.790 MHz. By Commission Rule,
these 150 MHz channels are used only
by mobile stations. For example, these
frequencies may be used for voice
transmissions from a portable (hand-
held) unit to an ambulance. The
Commission has issued 524 licenses for
the frequency 163.250 MHz. By
Commission Rule, the frequency
163.250 MHz can be assigned only for
one-way paging. We believe that most of
the hospitals, medical centers, and
nursing homes that operate medical
radiocommunication systems are small
businesses or small governmental
entities.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

40. The final rules require that:

¢ PLMR licensees employing
wideband channels for Hydro, Forest
Firefighting and Conservation, and
public safety operations modify or
discontinue operations if, after May 27,
2005, these wideband operations cause
interference to new Federal operations
in the 162—174 MHz band, or if, after
January 1, 2008, these wideband
operations cause interference to new
Federal operations in the 150.05-150.8
MHz and 406.1-420 MHz bands;

e Hydro channel licensees operating
on the center frequencies 169.575 MHz,
409.675 MHz, 409.725 MHz, and
412.625 MHz cease operations not later
than January 1, 2013;

e PLMR applicants requesting
authority to operate Hydro, Forest
Firefighting and Conservation, public
safety, and medical
radiocommunication stations in the
162—174 MHz band use narrowband
channels after January 1, 2005; and that
these applicants use narrowband
channels after January 1, 2008 in the
150.05-150.8 MHz and 406—416 MHz
bands; and

¢ New Hydro stations that would
operate on the center frequencies
406.125 MHz and 406.175 MHz be
limited to a transmitter output power of
125 watts and required to coordinate
with the Radio Astronomy Observatory
at Socorro, New Mexico.

41. If a licensee is required to modify
its operations, we believe that the
licensee would either buy new
narrowband equipment or that the
licensee would hire a vendor to modify
some or all of its wideband equipment.
We are uncertain of the exact costs
relating to the narrowbanding
requirements.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

42. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from

coverage of the rule, or any part thereof,
for small entities.13

43. So long as incompatibilities are
not created with Federal narrowband
operations, we are permitting
incumbent licensees to use existing
equipment until January 1, 2013. We are
requiring that the 9 licensees of the six
Hydro channels being deleted from the
Hydro channel plan modify their
equipment and station licenses and
migrate to a center frequency listed in
the new Hydro channel plan on a
timetable as advised by the Hydro
Committee and approved by NTIA and
the Commission.

44. We are grandfathering those
incumbent stations that operate on the
frequencies 150.7825 MHz and 150.7975
MHz indefinitely. We are exempting
equipment designed for use in the
Federal bands from our current 6.25 kHz
equipment certification requirement.

45. Report to Congress: The
Commission will send a copy of the
Report and Order, including this FRFA,
in a report to Congress pursuant to the
Congressional Review Act.14 In
addition, the Commission will send a
copy of the Report and Order, including
the FRFA, to the Chief Counsel for
Advocacy of the SBA.

Ordering Clauses

46. Pursuant to sections 1, 4(i), 7(a),
301, 302(a), 303(a)—(c), 303(f), 303(g],
303(r), 307, 308, and 332 of the
Communications Act of 1934, as
amended, 47 U.S.C. Sections 151, 154(i),
157(a), 301, 302(a)—(c), 303(f), 303(g),
303(r), 307, 308, and 332, this report
and order is hereby adopted.

47. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this report and order, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Parts 2 and
90

Radio.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 2 and
90 as follows:

135 U.S.C. 603(c).
14 See 5 U.S.C. 801(a)(1)(A).
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PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

m 1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.
m 2. Section 2.106 is amended by
revising footnotes US11, US13, US117,
US216, and US312 in the list of United
States footnotes and footnote G5 in the
list of Federal Government footnotes to
read as follows:

§2.106 Table of Frequency Allocations.

United States (US) Footnotes

* * * * *

US11 On the condition that harmful
interference is not caused to present or future
Federal stations in the band 162-174 MHz,
the frequencies 166.25 MHz and 170.15 MHz
may be authorized to non-Federal stations, as
follows: (1) Eligibles in the Public Safety
Radio Pool may be authorized to operate in
the fixed and land mobile services for
locations within 150 miles (241.4 kilometers)
of New York City; and (2) remote pickup
broadcast stations may be authorized to
operate in the land mobile service for
locations within the continental United
States, excluding Alaska, locations within
150 miles of New York City, and the

Area). The TVA Area is bounded on the west
by the Mississippi River, on the north by the
parallel of latitude 37° 30" N., and on the east
and south by that arc of the circle with center
at Springfield, Illinois, and radius equal to
the airline distance between Springfield,
Illinois, and Montgomery, Alabama,
subtended between the foregoing west and
north boundaries.

US13 The following center frequencies,
each with a channel bandwidth not greater
than 12.5 kHz, are available for assignment
to non-Federal fixed stations for the specific
purpose of transmitting hydrological and
meteorological data in cooperation with
Federal agencies, subject to the condition
that harmful interference will not be caused

* * * * * Tennessee Valley Authority Area (TVA to Federal stations:
HYDRO CHANNELS (MHZz)

169.425 170.2625 171.100 406.1250
169.4375 170.275 171.1125 406.1750
169.450 170.2875 171.125 412.6625
169.4625 170.300 171.825 412.6750
169.475 170.3125 171.8375 412.6875
169.4875 170.325 171.850 412.7125
169.500 171.025 171.8625 412.7250
169.5125 171.0375 171.875 412.7375
169.525 171.050 171.8875 412.7625
170.225 171.0625 171.900 412.7750
170.2375 171.075 171.9125 415.1250
170.250 171.0875 171.925 415.1750

New assignments on the frequencies
406.125 MHz and 406.175 MHz are to be
primarily for paired operations with the
frequencies 415.125 MHz and 415.175 MHz,
respectively.

* * * * *

US117 In the band 406.1-410 MHz:
stations in the fixed and mobile services shall
be limited to a transmitter output power of
125 watts, and new authorizations for
stations, other than mobile stations, shall be
subject to prior coordination by the applicant
in the following areas:

(1) Arecibo Observatory of the National
Astronomy and Ionosphere Center. Within
Puerto Rico and the U.S. Virgin Islands,
contact: Spectrum Manager, Arecibo
Observatory, HC3 Box 53995, Arecibo, Puerto
Rico 00612. Phone: 787-878—-2612, Fax: 787—
878-1816.

(2) Very Large Array (VLA) of the National
Radio Astronomy Observatory (NRAO).
Within a 350 kilometer radius that is
centered on 34° 04’ 44” North Latitude, 107°
37 04” West Longitude, contact: Spectrum
Manager, National Radio Astronomy
Observatory, P.O. Box O, 1003 Lopezville
Road, Socorro, New Mexico 87801. Phone:
505—-835-7000, Fax:505—-835-7027.

(3) Table Mountain Observatory of the
Department of Commerce (407-409 MHz
only). Within a 10 kilometer radius that is
centered on 40° 07’ 50” North Latitude, 105°
14’ 40” West Longitude, contact: Radio
Frequency Coordinator, Department of
Commerce, 325 Broadway, Boulder, Colorado
80303. Phone: 303-497-6548, Fax: 303—497—
3384.

The non-Federal use of this band is limited
to the radio astronomy service and as
provided by footnote US13.

* * * * *

US216 The frequencies 150.775 MHz,
150.790 MHz, 152.0075 MHz, and 163.250
MHz, and the bands 462.94688—-463.19688
MHz and 467.94688—-468.19688 shall be
authorized for the purpose of delivering or
rendering medical services to individuals
(medical radiocommunication systems), and
shall be authorized on a primary basis for
Federal and non-Federal use. The frequency
152.0075 MHz may also be used for the
purpose of conducting public safety radio
communications that include, but are not
limited to, the delivering or rendering of
medical services to individuals.

(a) The use of the frequencies 150.775 MHz
and 150.790 MHz are limited to mobile
stations transmitting a maximum of 100 watts
Effective Radiated Power (ERP). Airborne
operations are prohibited.

(b) The use of the frequencies 152.0075
MHz and 163.250 MHz are limited to base
stations that are be authorized only for one-
way paging communications to mobile
receivers. Transmissions for the purpose of
activating or controlling remote objects on
these frequencies shall not be authorized.

(c) Non-Federal licensees in the Public
Safety Radio Pool holding a valid
authorization on May 27, 2005, to operate on
the frequencies 150.7825 MHz and 150.7975
MHz may, upon proper renewal application,
continue to be authorized for such operation;
provided that harmful interference is not
caused to present or future Federal stations
in the band 150.05-150.8 MHz and, should

harmful interference result, that the
interfering non-Federal operation shall
immediately terminate.

* * * * *

US312 The frequency 173.075 MHz may
also be authorized on a primary basis to non-
Federal stations in the Public Safety Radio
Pool, limited to police licensees, for stolen
vehicle recovery systems (SVRS). As of May
27, 2005, new SVRS licenses shall be issued
for an authorized bandwidth not to exceed
12.5 kHz. Stations that operate as part of a
stolen vehicle recovery system that was
authorized and in operation prior to May 27,
2005 may operate with an authorized
bandwidth not to exceed 20 kHz until April
27, 2019. After that date, all SVRS shall
operate with an authorized bandwidth not to
exceed 12.5 kHz.

* * * * *

Federal Government (G) Footnotes
* * * * *

G5 In the bands 162.0125-173.2, 173.4—
174, 406.1-410 and 410-420 MHz, use by the
military services is limited by the provisions
specified in the channeling plans shown in
Sections 4.3.7 and 4.3.9 of the NTIA Manual.

* * * * *

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

m 3. The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r),
and 332(c)(7) of the Communications Act of
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1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), 332(c)(7).

m 4. Section 90.20 is amended to read as
follows:

m a. Revise the following 15 entries to the
table in paragraph (c)(3);

m b. Add an entry for the 406 to 416

m f. Revise paragraph (e)(6) introductory

frequency bands to the table in paragraph text.

(c)(3);

m c. Revise paragraphs (d)(47), (d)(48),
and (d)(49);

m d. Remove and reserve paragraphs
(d)(50) and (d)(51);

m e. Add paragraphs (d)(87) and (d)(88);
and

PuBLIC SAFETY POOL FREQUENCY TABLE

§90.20 Public Safety Pool.

* * * * *

(C)***

(3) Frequencies.

Frequency or band Class of station(s) Limitations Coordinator
Megahertz
150.775 e 87 PM
150.7825 ... 88 PM.
150.790 ..... 87 PM
150.7975 o, 88 PM.
152.0075 .ooeeee e Base ..o 13, 30 PS
48

9, 49 PO.

9, 49 PO.

9, 49 PO.

9, 49 PO.

9, 49 PO.

9, 49 PO.

9, 49 PO.

9, 49 PO.

9, 49 PO.

48
(d)* * * (88) Use of this frequency is limited a maximum authorized bandwidth of 20

* * * * * to stations licensed as of May 27, 2005. kHz until April 27, 2019. Transmissions

(47) This frequency may be assigned
to stations in the Public Safety Pool in
accordance with the provisions of
§90.265.

(48) Frequencies in this band will be
assigned only for transmitting
hydrological or meteorological data or
for low power wireless microphones in
accordance with the provisions of
§90.265.

(49) This frequency may be assigned
only for forest firefighting and
conservation activities in accordance
with the provisions of § 90.265.

* * * * *

(87) The use the frequencies 150.775
MHz and 150.790 MHz are limited to a
transmitter output power of 100 watts
Effective Radiated Power (ERP) as of
May 27, 2005.

(e] R
* * * * *

(6) The frequency 173.075 MHz is
available for stolen vehicle recovery
systems on a shared basis with Federal
stations in the fixed and mobile
services. Stolen vehicle recovery
systems are limited to recovering stolen
vehicles and are not authorized for
general purpose vehicle tracking or
monitoring. Mobile transmitters
operating on this frequency are limited
to 2.5 watts power output and base
transmitters are limited to 300 watts
ERP. F1D and F2D emissions may be
used within a maximum authorized
bandwidth of 12.5 kHz, except that
stations that operate as part of a stolen
vehicle recovery system that was
authorized and that was in operation
prior to May 27, 2005 may operate with

from mobiles shall be limited to 200
milliseconds every 10 seconds, except
that when a vehicle is being tracked
actively transmissions may be 200
milliseconds every second.
Alternatively, transmissions from
mobiles shall be limited to 1800
milliseconds every 300 seconds with a
maximum of six such messages in any
30 minute period. Transmissions from
base stations shall be limited to a total
time of one second every minute. The
FCC shall coordinate applications for
base stations operating on this
frequency with NTIA. Applicants shall
perform an analysis for each base station
located within 169 km (105 miles) of a
TV Channel 7 transmitter of potential
interference to TV Channel 7 viewers.
Such stations will be authorized if the
applicant has limited the interference
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contour to fewer than 100 residences or  bands “406 to 413" and adding in its §90.35 Industrial/Business Pool.
if the applicant: place the entry for “406 to 416" to the * * * * *

* * * * * table in paragraph (b)(3) to read as b) * * *
m 5. Section 90.35 is amended by follows: (3) Frequencies
removing the entry for the frequency qu ’
INDUSTRIAL/BUSINESS POOL FREQUENCY TABLE
Frequency or band Class of station(s) Limitations Coordinator
Megahertz
406 t0 416 ..oeviiiiei Operational fixed ........... 53
* * * * *

m 6. Section 90.203 is amended by
revising paragraphs (j) introductory text,
(7)(3), (j)(4) introductory text, (j)(5), and
(j)(7) to read as follows:

§90.203 Certification required.

* * * * *

(j) Except where otherwise specially
provided for, transmitters operating on
frequencies in the 150-174 MHz and
406-512 MHz bands must comply with
the following:

* * * * *

(3) Applications for part 90
certification of transmitters designed to
operate on frequencies in the 150.8—
162.0125 MHz, 173.2—173.4 MHz, and/
or 421-512 MHz bands, received on or
after February 14, 1997, must include a
certification that the equipment meets a
spectrum efficiency standard of one
voice channel per 12.5 kHz of channel
bandwidth. Additionally, if the
equipment is capable of transmitting
data, has transmitter output power
greater than 500 mW, and has a channel

bandwidth of more than 6.25 kHz, the
equipment must be capable of
supporting a minimum data rate of 4800
bits per second per 6.25 kHz of channel
bandwidth.

(4) Applications for part 90
certification of transmitters designed to
operate on frequencies in the 150.8—
162.0125 MHz, 173.2—-173.4 MHz, and/
or 421-512 MHz bands, received on or
after January 1, 2005, except for hand-
held transmitters with an output power
of two watts or less, will only be granted
for equipment with the following
channel bandwidths:

* * * * *

(5) Applications for part 90
certification of transmitters designed to
operate on frequencies in the 150.8—
162.0125 MHz, 173.2—173.4 MHz, and/
or 421-512 MHz bands, received on or
after January 1, 2005, must include a
certification that the equipment meets a
spectrum efficiency standard of one
voice channel per 6.25 kHz of channel
bandwidth. Additionally, if the
equipment is capable of transmitting

STANDARD CHANNEL SPACING BANDWIDTH

data, has transmitter output power
greater than 500 mW, and has a channel
bandwidth of more than 6.25 kHz, the
equipment must be capable of
supporting a minimum data rate of 4800
bits per second per 6.25 kHz of channel
bandwidth.

* * * * *

(7) All transmitters that are designed
for one-way paging operations, except
those operating on the frequency
163.250 MHz, will be certified with a 25
kHz channel bandwidth and are exempt
from the spectrum efficiency
requirements of paragraphs (j)(3) and
(j)(5) of this section.

m 7. Section 90.209 is amended by
removing the entry for the frequency
band ““421-512” and adding in its place
the entry for “406—-512" to the table in
paragraph (b)(5) to read as follows:

§90.209 Bandwidth limitations.
* * * * *
b) * *x %

* % %

(
(5)

Channel Authorized
Frequency band (MHz) spacing bandwidth
(kHz) (kHz)
AOB—5T22 ..oeeeeiiiiiiiecieee e ettt e e e et e et eeee e e e e et —————eeeaaae—ra—eeeeeeaaaa——eteeeeaaaabaatteeeeaaaaraeeeeeeeaaaaaraeeaeeeaaaantrreeaeeeeanrrrens 16.25 1320/11.25/6
* * * * *

m 8. Section 90.217 is amended by
adding paragraph (e) to read as follows:

§90.217 Exemption from technical
standards.
* * * * *

(e) Transmitters used for wireless
microphone operations and operating
on frequencies allocated for Federal use
must comply with the requirements of
§90.265(b).

m 9. Section 90.265 is amended by
revising the section heading and

paragraph (a) introductory text and the
list of frequencies in paragraph (a), and
by adding paragraphs (a)(5) through
(a)(9), (c), (d), and (e) to read as follows:
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§90.265 Assignment and use of
frequencies in the bands allocated for
Federal use.

(a) The following center frequencies
are available for assignment to fixed

stations in the Public Safety Pool or the
Industrial/Business Pool, subject to the
provisions of this section:

HYDRO CHANNELS (MHZ)

169.4250
169.4375 ...
169.4500 ...
169.4625 ...
169.4750 ...
169.4875
169.5000
169.5125 ...
169.5250 ...
170.2250 ...
170.2375
170.2500

170.2625 171.1000 406.1250
170.2750 171.1125 406.1750
170.2875 171.1250 412.6625
170.3000 171.8250 412.6750
170.3125 171.8375 412.6875
170.3250 171.8500 412.7125
171.0250 171.8625 412.7250
171.0375 171.8750 412.7375
171.0500 171.8875 412.7625
171.0625 171.9000 412.7750
171.0750 171.9125 415.1250
171.0875 171.9250 415.1750

(5) After May 27, 2005, for the 169—
172 MHz band and January 1, 2008 for
the 406416 MHz band, channels for
new operations are limited to an
authorized bandwidth not to exceed
11.25 kHz. After those dates, existing
systems with an authorized bandwidth
of greater than 11.25 kHz (including
those systems that expand existing
operations) may continue to operate
with a bandwidth greater than 11.25
kHz until January 1, 2013. Such
operations are limited by paragraphs
(a)(6) and (a)(7) of this section.

(6) After May 27, 2005, if a licensee
of a channel in the band 169-172 MHz
which uses equipment with an
authorized bandwidth greater than
11.25 kHz cannot resolve an
interference complaint to the
satisfaction of an impacted Federal
agency or is advised to do so by the
Hydro Committee as approved by the
FCC, then the licensee must cease
operation on the frequency upon
notification by the Commission.

(7) After January 1, 2008, if a licensee
of a channel in the band 406.1-420 MHz
which uses equipment with an
authorized bandwidth greater than
11.25 kHz cannot resolve an
interference complaint to the
satisfaction of an impacted Federal
agency or is advised to do so by the
Hydro Committee as approved by the
FCC, then the licensee must cease
operation on the frequency upon
notification by the Commission.

(8) After May 27, 2005, new
assignments on the frequencies 406.125
MHz and 406.175 MHz are to be
primarily for paired operations with the
frequencies 415.125 MHz and 415.175
MHz, respectively and limited to an
authorized bandwidth not to exceed
11.25 kHz when paired.

(9) Existing stations may continue to
use the center frequencies 169.575 MHz,
409.675 MHz, 409.725 MHz, and
412.625 MHz until January 1, 2013,
subject to the requirements of
paragraphs (a)(6) and (a)(7) of this
section.

* * * * *

(c) The following center frequencies
are available for assignment to licensees
engaged in forest firefighting and
conservation activities, subject to the
provisions of this section:

FOREST FIREFIGHTING AND
CONSERVATION CHANNELS (MHZz)

170.425 171.425 172.225
170.475 171.475 172.275
170.575 171.575 172.375

(1) These frequencies will be assigned
on a secondary basis to any U.S.
Government station.

(2) The frequencies 170.425 MHz,
170.475 MHz, 170.575 MHz, 171.425
MHz, 171.575 MHz, 172.225 MHz, and
172.275 MHz will be assigned only to
licensees directly responsible for the
prevention, detection, and suppression
of forest fires.

(3) The frequencies 171.475 MHz and
172.275 MHz will be assigned to
licensees directly responsible for the
prevention, detection, and suppression
of forest fires; or to licensees engaged in
forest conservation activities for mobile
relay operation only.

(4) The frequencies 170.425 MHz,
170.575 MHz, 171.475 MHz, 172.225
MHz, and 172.375 MHz will be assigned
for use only in areas west of the
Mississippi River.

(5) The frequencies 170.475 MHz,
171.425 MHz, 171.575 MHz, and
172.275 MHz will be assigned for use
only in areas east of the Mississippi
River.

(6) All applications for use of these
frequencies must be accompanied by a
letter of concurrence by the United
States Department of Agriculture.

(7) After May 27, 2005, channels for
new operations are limited to an
authorized bandwidth not to exceed
11.25 kHz. Between May 27, 2005, and
January 1, 2013, existing systems with
an authorized bandwidth of greater than
11.25 kHz (including those systems that
expand existing operations) may
continue to operate with a bandwidth
greater than 11.25 kHz, subject to the
limitations set forth in paragraph (c)(8),
of this section.

(8) After May 27, 2005, if a licensee
that uses equipment with an authorized
bandwidth greater than 11.25 kHz
cannot resolve an interference
complaint from an impacted Federal
agency, then the licensee must cease
operation on the frequency upon
notification by the Commission.

(d) The frequencies 166.250 MHz and
170.150 MHz are available for
assignment to licensees engaged in
public safety activities, subject to the
provisions of this section:

(1) These frequencies are available for
assignment to stations in the Public
Safety Pool, only at points within 241.4
km. (150 mi.) of New York, N.Y.;

(2) Operations on these channels is on
a secondary basis to any Federal station;
and

(3) After May 27, 2005, if a licensee
that uses equipment with an authorized
bandwidth greater than 11.25 kHz
cannot resolve an interference
complaint from an impacted Federal
agency, then the licensee must cease
operation on the frequency upon
notification by the Commission.

(4) After May 27, 2005, channels for
new operations are limited to an
authorized bandwidth not to exceed
11.25 kHz. Between May 27, 2005, and
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January 1, 2013, existing systems with
an authorized bandwidth of greater than
11.25 kHz (including those systems that
expand existing operations) may
continue to operate with a bandwidth
greater than 11.25 kHz, subject to the
limitations set forth in paragraph (d)(3),
of this section.

(e) The following frequencies are
available for use by Medical
Radiocommunication Systems:

(1) The frequencies 150.775 MHz,
150.790 MHz, and 163.250 MHz, subject
to following provisions:

(i) After May 27, 2005, new
assignments for these frequencies shall
be authorized only for the purpose of
delivering or rendering medical services
to individuals (medical
radiocommunication systems).

(ii) After May 27, 2005, new
operations on the frequency 163.250
MHz are limited to an authorized
bandwidth not to exceed 11.25 kHz.

(iii) After January 1, 2008, new
operations on the frequencies 150.775
MHz and 150.790 MHz are limited to an
authorized bandwidth not to exceed
11.25 kHz.

(iv) Existing systems with an
authorized bandwidth of greater than
11.25 kHz (including those systems that
expand existing operations) may
continue to operate on a primary basis
with a bandwidth greater than 11.25
kHz until January 1, 2013. After January
1, 2013, stations that use the frequencies
150.775 MHz, 150.790 MHz, or 163.250
MHz shall be limited to an authorized
bandwidth not to exceed 11.25 kHz.

(2) The frequency 152.0075 MHz and
frequencies within the bands 462.9375—
463.1875 MHz and 467.9375 MHz—
468.1875 MHz, subject to the limitations
specified in § 90.20.

* * * * *

[FR Doc. 05-8338 Filed 4—26-05; 8:45 am]
BILLING CODE 6712-01-P

§ 22.857 was incorrectly amended. This
document corrects that amendment.
DATES: Effective May 13, 2005.

FOR FURTHER INFORMATION CONTACT:
Richard Arsenault, Chief Counsel,
Mobility Division, Wireless
Telecommunications Bureau, at 202—
418-0920 or via e-mail at
Richard.Arsenault@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
correction to the Commission’s Report
and Order portion (Report and Order) of
the Commission’s Report and Order and
Notice of Proposed Rulemaking, FCC
04-287, in WT Docket Nos. 03—103 and
05—42, adopted December 15, 2004, and
released February 22, 2005, as
summarized and published at 70 FR
19293, April 13, 2005.

PART 22—[CORRECTED]

m In FR Doc. 05-6948 published on April
13, 2005, (70 FR 19293) make the
following correction:

m On page 19310, in the first column,
instruction 55 is corrected to read as
follows:

m 55. Revise § 22.857 to read as follows:

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 05-8340 Filed 4—26—05; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 22

[WT Docket Nos. 03-103, 05-42; FCC 04—
287]

Air-Ground Telecommunications
Services; Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 27 and 90
[WT Docket No. 96-86; FCC 05-09]

Development of Operational, Technical
and Spectrum Requirements for
Meeting Federal, State and Local
Public Safety Communication
Requirements Through the Year 2010

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Federal Communications
Commission (“Commission”) published
in the Federal Register of Wednesday,
April 13, 2005, a document, wherein

SUMMARY: In this document the
Commission takes certain actions
intended to conform certain technical
rules governing the 764—776 MHz and
794—-806 MHz public safety bands (700
MHz Public Safety Band) to industry
consensus standards.

DATES: Effective May 27, 2005.

FOR FURTHER INFORMATION CONTACT:
Technical Information: Brian Marenco,
Brian.Marenco@FCC.gov, Public Safety
and Critical Infrastructure Division,
Wireless Telecommunications Bureau,
(202) 418-0680, or TTY (202) 418—7233.
Legal Information: Roberto Mussenden,
Esq., Roberto.Mussenden@FCC.gov,

Public Safety and Critical Infrastructure
Division, Wireless Telecommunications
Bureau (202) 418-0680, or TYY (202)
418-7233.

SUPPLEMENTARY INFORMATION: This is
summary of the Federal
Communications Commission’s Sixth
Report and Order, FCC 05-9, adopted
January 5, 2005 and released on January
7, 2005. The full text of this document
is available for inspection and copying
during normal business hours in the
FCC Reference Center, 445 12th Street,
SW., Washington, DC 20554. The
complete text may be purchased from
the Commission’s copy contractor, Best
Copy and Printing, Inc., 445 12th Street,
SW., Room CY-B402, Washington, DC
20554. The full text may also be
downloaded at http://www.fc.gov.
Alternative formats are available to
persons with disabilities by contacting
Brian Millin at (202) 418-7426 or TTY
(202) 418-7365 or at
Brian.Millin@fcc.gov.

1. In the Sixth Report and Order, the
Commission takes the following actions:

e Changes the terminology used in
Sections 90.543 and 27.53 of the
Commission’s rules from Adjacent
Channel Coupled Power (ACCP) to
Adjacent Channel Power (ACP); and

¢ Adopts recommended changes to
the ACP limits in § 90.543 and 27.53 of
the Commission’s rules.

I. Procedural Matters

A. Paperwork Reduction Act Analysis

2. The order does not contain any new
or modified information collection.

B. Regulatory Flexibility Act

3. A Final Regulatory Flexibility
Analysis has been prepared with respect
to the Sixth Report and Order and is set
forth below.

C. Report to Congress

4. The Commission will send a copy
of this Sixth Report and Order in a
report to be sent to Congress and the
General Accounting Office pursuant to
the Congressional Review Act, see 5
U.S.C. 801(a)(1)(A).

D. Supplemental Final Regulatory
Flexibility Analysis

5. As required by the Regulatory
Flexibility Act (RFA), a Final Regulatory
Flexibility Analysis (FRFA) was
incorporated in the Fifth Report and
Order in WT Docket 96—86. The
Commission sought written public
comment on the proposals in the Fifth
Notice of Proposed Rulemaking.
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E. Final Regulatory Flexibility
Certification

6. The Regulatory Flexibility Act
(RFA) requires that an agency prepare a
regulatory flexibility analysis for notice-
and-comment rulemaking proceedings,
unless the agency certifies that “the rule
will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.”
The RFA generally defines “‘small
entity’”” as having the same meaning as
the terms ‘““small business,” “small
governmental jurisdiction.” In addition,
the term ““small business” has the same
meaning as the term “small business
concern” under the Small Business Act.
A “small business concern” is one
which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).

7. In this Sixth Report and Order, we:

¢ Revise values in the emission limit
tables set forth at 47 CFR 90.543 to
ensure technological feasibility;

¢ Delete the column entitled
“Maximum ACCP (dbm)” from the table
governing ACCP requirements for
mobile transmitter set forth at 47 CFR
90.543 because these values are
inconsistent with the Commission’s
decision not to require mobile
transmitters to utilize Automatic Power
Control;

e Change the terminology ““Adjacent
Channel Coupled Power” to “‘adjacent
Channel Power” in our Rules to align
our rules with industry standards.

8. These changes, which are intended
to ensure that the Commission’s rules
reflect the latest technical and industry
standards, and to correct typographical
or ministerial errors in the
Commission’s Rules, are exclusively of
an administrative nature. The changes
will not have a significant economic
impact on small entities because they
are technologically neutral and will
affect all entities equally.

9. The Commission therefore certifies,
pursuant to the RFA, that the rule
changes contained proposals in this
Sixth Report and Order will not have a
significant economic impact on a
substantial number of small entities.

10. The Commission will send a copy
of the Final Analysis including a copy
of this Final Regulatory Flexibility
Certification, to the Chief Counsel for
Advocacy of the SBA. This certification
will also be published in the Federal
Register.

II. Ordering Clauses

11. Pursuant to Sections 4(i), 303(f),
332, 337 and 405 of the

Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(f), 332,
337 and 405 this Sixth Report and Order
is hereby adopted.

12. It 1s further ordered that the
amendments of the Commission’s Rules
as set forth in Rule Changes are adopted
May 27, 2005.

13. It is further ordered, that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Sixth Report and Order including
the Final Regulatory Flexibility Analysis
to the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Parts 27 and
90

Communications.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, 47 CFR parts 27 and 90 are
amended as follows:

PART 27—MISCELLANEOUS
WIRELESS COMMUNICATIONS
SERVICES

m 1. The authority citation for part 27
continues to read as follows:

Authority: 47 U.S.C. 154, 301, 302, 303,
307, 309, 332, 336, and 337 unless otherwise
noted.

m 2. Paragraphs (d)(1), (2), (3), and (4) of
§27.53 are revised to read as follows:

§27.53 Emission limitations.
* * * * *

(d) * ok *

(1) The adjacent channel power (ACP)
requirements for transmitters designed
for various channel sizes are shown in
the following tables. Mobile station
requirements apply to handheld, car
mounted and control station units. The
tables specify a value for the ACP as a
function of the displacement from the
channel center frequency and
measurement bandwidth. In the
following tables, “(s)”” indicates a swept
measurement may be used.

6.25 KHz MOBILE TRANSMITTER ACP
REQUIREMENTS

Offset from
center Mggﬁg\rﬁir&]tﬁnt Maximum ACP
frequency (kHz) (dBc)
(kHz)
6.25 6.25 —40
12.5 6.25 —-60
18.75 6.25 —-60
25.00 6.25 —-65
37.50 25.00 —-65

6.25 KHz MOBILE TRANSMITTER ACP
REQUIREMENTS—Continued

Offset from

center Mggﬁg‘rﬁig}ﬁnt Maximum ACP
frequency (kHz) (dBc)

(kHz)
62.50 25.00 —65
87.50 25.00 —65
150.00 100.00 —65
250.00 100.00 —65
350.00 100.00 —65
>400 kHz

to 12

MHz 30(s) -75
12 MHz to

paired re-

ceive

band 30(s) -75
In the

paired re-

ceive

band 30(s) —-100

12.5 KHz MOBILE TRANSMITTER ACP
REQUIREMENTS

Offset from
center Mggﬁg;ﬁg}ﬁnt Maximum ACP
frequency (kHz) (dBc)
(kHz)

9.375 6.25 —40
15.625 6.25 - 60
21.875 6.25 - 60
37.50 25.00 - 60
62.50 25.00 —65
87.50 25.00 —65
150.00 100 —65
250.00 100 - 65
350.00 100 —65
>400 to 12

MHz 30(s) -75
12 MHz to

paired re-

ceive

band 30(s) -75
In the

paired re-

ceive

band 30(s) -100

25 KHz MOBILE TRANSMITTER ACP
REQUIREMENTS

Offset from
center Mggﬁg;ﬁg‘tﬁm Maximum ACP
frequency (kHz) (dBc)
(kHz)
15.625 6.25 —40
21.875 6.25 —60
37.50 25 —60
62.50 25 —65
87.50 25 —65
150.00 100 —65
250.00 100 —65
350.00 100 —65
>400 kHz
to 12
MHz 30(s) -75
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25 KHz MOBILE TRANSMITTER ACP
REQUIREMENTS—Continued

12.5 KHz BASE TRANSMITTER ACP
REQUIREMENTS

150 KHz BASE TRANSMITTER ACP
REQUIREMENTS—Continued

Offset from Offset from Offset from
center Mggﬁg;ﬁg}ﬁnt Maximum ACP f center Mggﬁg:ﬁg};nt Maxi;gLém)ACP f center Mggﬁg\rﬁig}ﬁnt Maxir('rélém)ACP
frequency (dBc) requency C requency C
(kHz) (kHz) (kHz) (kHz) (kHz) (kHz)
12 MHz to 9.375 6.25 —40 In the re- 30(s) —100
paired re- 15.625 6.25 —60 ceive
ceive 21.875 6.25 -60 band
band 30(s) -75 37.5 25 —-60
In the 62.5 25 —-65 (2) ACP measurement procedure. The
paired re- 87.5 25 —65 following procedures are to be followed
ceive 150 100 —65 for making ACP transmitter
band 30(s) -100 250 100 —65 measurements. For time division
350.00 100 —65 multiple access (TDMA) systems, the
>400 kHz
150 KHZ MOBILE TRANSMITTER ACP 1o 12 measurements are to be made under
REQUIREMENT TDMA operation only during time slots
Qu S 12M|\}|—||_z| ‘ 30(s) —80 when the transmitter is on. All
Offset from pairezd ?e— measurements must be ’made at the
Measurement : ! input to the transmitter’s antenna.
center bandwidth Maximum ACP ceive .
frequency (kHz) relative (dBc) band 30(s) 80 Measurement bandwidth used below
(kHz) In the implies an instrument that measures the
paired re- power in many narrow bandwidths (e.g.,
100 50 —40 ceive 300 Hz) and integrates these powers
200 50 —-50 band 30(s) -100 across a larger band to determine power
300 50 =50 in the measurement bandwidth.
400 50 —-50 (i) Setting reference level. Using a
600-1000 30(s) —60 25 KHz BASE TRANSMITTER ACP spectrum analyzer capable of ACP
100Q to re- REQUIREMENTS measurements, set the measurement
ceive bandwidth to the channel size. For
band 30(s) —70 Offset from | \100curement Maxi acp example, for a 6.25 kHz transmitter, set
In the re- center bandwidth aximum ACP 416 measurement bandwidth to 6.25
ceive fre(clq(lﬁer;cy (kHz) (dBc) kHz; for a 150 kHz transmitter sét the
_ V4 ) s
band 30(s) 100 measurement bandwidth to 150 kHz. Set
15.625 6.25 —40 the frequency offset of the measurement
6.25 KHz BASE TRANSMITTER ACP 21.875 6.25 —60 bandwidth to zero and adjust the center
REQUIREMENTS 2;2 gg :gg fr'equt%ncy of thti: sp?c'trlihm analyzer to t
. give the power level in the measuremen
Offset from | i ooy ?;05 12050 :gg bandwidth. Record this power level in
center . Maximum ACP dBm as the “reference power level”.
fre bandwidth 250 100 —65 s
quency (kHz) (dBc) 320 100.00 _en (ii) Non-swept power measurement.
(kHz) 400 kHz : Using a spectrum analyzer capable of
12 ACP measurements, set the
6.25 6.25 —40 to t bandwidth as sh .
B MHz 30(s) _80 measurement bandwidth as shown in
1;?2 ggg 28 12 MHz to the tables above. Measure the ACP in
25'00 6'25 :65 paired re- dBm. These measurements should be
: i ceive made at maximum power. Calculate the
2;28 gg :gg band 30(s) —-80 coupled power by subtracting the
' In the measurements made in this step from
87.50 25 —65 aired re- H
p the reference power measured in the
150.00 100 —65 ceive .
previous step. The absolute ACP values
250.00 100 ~65 band 30(s) —100 s
must be less than the values given in the
350.00 100 —65 ble f h diti b
~400 kHz table for each condition above.
to 12 150 KHz BASE TRANSMITTER ACP (111) SWBPMfOWEFt mggsklléementl- St?t a
MHz 30(s -80 REQUIREMENTS spectrum analyzer to z resolution
12 MHz to (s) bandwidth, 1 MHz video bandwidth
paired re- Offset from | |, X and sample mode (_ietectlon. Sweep
ceive center g;ﬁg;&ig‘tﬁ” Maximum ACP MHz from the carrier frequency. Set the
band 30(s) —-80 frequency (kHz) (dBc) reference level to the RMS value of the
In the (kHz) transmitter power and note the absolute
paired re- 100 50 _40 power. The response at frequencies
ceive 200 50 _50 greater than 600 kHz must be less than
band 30(s) —100 300 50 _55 the values in the tables above.
400 50 —60 (3) Out-of-band emission limit. On
600—1000 30(s) 65 any frequency outside of the frequency
1000 to re- 30(s) —75 (con- ranges covered by the ACP tables in this
ceive tinues at section, the power of any emission must
band —6dB/oct be reduced below the unmodulated
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carrier power (P) by at least 43 + 10 log
(P) dB.

(4) Authorized bandwidth. Provided
that the ACP requirements of this
section are met, applicants may request
any authorized bandwidth that does not
exceed the channel size.

* * * * *

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

m 3. The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r),
and 302(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g], 303(r), 332(c)(7).

m 4. Section 90.543 is revised to read as
follows:

§90.543 Emission limitations.

Transmitters designed to operate in
764 776 MHz and 794 806 MHz
frequency bands must meet the
emission limitations in this section.

(a) The adjacent channel power (ACP)
requirements for transmitters designed
for various channel sizes are shown in
the following tables. Mobile station
requirements apply to handheld, car
mounted and control station units. The
tables specify a value for the ACP as a
function of the displacement from the
channel center frequency and
measurement bandwidth. In the
following tables, “(s)”” indicates a swept
measurement may be used.

12.5 KHz MOBILE TRANSMITTER ACP
REQUIREMENTS

150 KHz MOBILE TRANSMITTER ACP
REQUIREMENTS—Continued

6.25 KHz MOBILE TRANSMITTER ACP
REQUIREMENTS

Offset from Measurement | Maximum ACP

center bandwidth relative
frequency

(kHz) (kHz) (dBc)
6.25 6.25 —-40
125 6.25 - 60
18.75 6.25 —60
25.00 6.25 —65
37.50 25.00 - 65
62.50 25.00 —65
87.50 25.00 —65
150.00 100.00 —65
250.00 100.00 - 65
350.00 100.00 - 65
>400 kHz

to 12

MHz 30 (s) -75
12 MHz to

paired re-

ceive

band 30 (s) -75
In the

paired re-

ceive

band 30 (s) —-100

Offset from : Offset from
center Mggﬁg\r’ag}ﬁnt Max;g;;trir\}éACP center Mgasgreg;ﬁnt Maximum ACP
frequency kHz) (dBc) frequency ankﬁ'm (dBc)
(kH2) ( (kHz) (kHz)
9.375 6.25 —40 In the re-
15.625 6.25 -60 ceive
21.875 6.25 -60 band 30 (s) —100
37.50 25.00 -60
62.50 25.00 —-65
87 50 25,00 _es 6.25 KHz BASE TRANSMITTER ACP
150.00 100 —65 REQUIREMENTS
250.00 100 -65 p—
_ set from
350.00 100 65 center Measurement | ;- \imum ACP
>400 to 12 frequenc bandwidth (dBc)
MHz 30 (s) -75 ISy (kHz)
(kHz)
12 MHz to
paired re- 6.25 6.25 —40
ceive
12.50 6.25 —-60
N ?ﬁgd 30 (s) -75 18.75 6.25 —60
paired re- 25.00 6.25 —65
coive 37.50 25 -85
band 30 (s) -100 62.50 25 —65
87.50 25 —65
150.00 100 —65
25 KHz MOBILE TRANSMITTER ACP 250.00 100 —65
REQUIREMENTS 350.00 100 -65
>400 to 12
Offset from Measurement | Maximum ACP MHz 80 (s) —80
center bandwidth relative 12 MHz to
frequency (kHz) (dBc) paired re-
(kHz) ceive
band —-80
15.625 6.25 —40 In t;‘g 30(s) 8
21.875 6.25 -60 paired re-
37.50 25 -60 ceive
62.50 25 —65 band 30 (s) -100
87.50 25 —65
150.00 100 —65
250.00 100 —65 12.5 KHz BASE TRANSMITTER ACP
350.00 100 —65 REQUIREMENTS
>400 kHz
to 12 Offset from
MHz 30 (s) -75 center Mgasgre_g‘nﬁnt Maximum ACP
12 MHz to frequency a?kk\?g)t (dBc)
paired re- (kHz)
ceive
band 30 (s) -75 9.375 6.25 —40
In the 15.625 6.25 —60
paired re- 21.875 6.25 —60
ceive 37.5 25 —-60
band 30 (s) —100 62.5 o5 —65
87.5 25 —65
150 KHz MOBILE TRANSMITTER ACP 150 100 —65
REQUIREMENTS 250 100 6
350.00 100 —65
>400 kHz
Offset from
Measurement : to 12
center A Maximum ACP
frequency ban‘ij'_vlv idth (dBc) MHz 30 (s) ~80
(kHz) (kHz) 12 MHz to
paired re-
100 50 —-40 ceive
200 50 ~50 band 30 (s) —-80
300 50 -50 In the
400 50 -50 paired re-
600—1000 30 (s) —-60 ceive
1000 to re- band 30 (S) —100
ceive
band 30 (s) -70
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25 KHz BASE TRANSMITTER ACP
REQUIREMENTS

Offset from

center Mggﬁg;ﬁr&}ﬁnt Maximum ACP
frequency (kHz) (dBc)

(kHz)
15.625 6.25 —40
21.875 6.25 —-60
375 25 —-60
62.5 25 —65
87.5 25 —65
150 100 —65
250 100 —65
350 100.00 —65
>400 kHz

to 12

MHz 30 (s) -80
12 MHz to

paired re-

ceive

band 30 (s) —-80
In the

paired re-

ceive

band 30 (s) —-100

150 KHz BASE TRANSMITTER ACP
REQUIREMENTS

Offset from
center Mggﬁg;?ig}ﬁnt Maximum ACP
frequency (kHz) (dBc)
(kHz)
100 50 —40
200 50 —-50
300 50 —55
400 50 —60
600-1000 30 (s) —65
1000 to re- 30 (s) —75 (con-
ceive tinues at
band 6dB/oct)
In the re- 30 (s) —100
ceive
band

(b) ACP measurement procedure. The
following are the procedures for making
the transmitter ACP measurements. For
all measurements modulate the
transmitter as it would be modulated in
normal operating conditions. For time
division multiple access (TDMA)
systems, the measurements are to be
made under TDMA operation only
during time slots when the transmitter
is active. All measurements are made at
the transmitter’s output port. If a
transmitter has an integral antenna, a
suitable power coupling device shall be
used to couple the RF signal to the
measurement instrument. The coupling
device shall substantially maintain the
proper transmitter load impedance. The
ACP measurements may be made with
a spectrum analyzer capable of making
direct ACP measurements.
“Measurement bandwidth”, as used for
non-swept measurements, implies an
instrument that measures the power in

many narrow bandwidths equal to the
nominal resolution bandwidth and
integrates these powers to determine the
total power in the specified
measurement bandwidth.

(1) Setting reference level. Set
transmitter to maximum output power.
Using a spectrum analyzer capable of
ACP measurements, set the
measurement bandwidth to the channel
size. For example, for a 6.25 kHz
transmitter, set the measurement
bandwidth to 6.25 kHz; for a 150 kHz
transmitter, set the measurement
bandwidth to 150 kHz. Set the
frequency offset of the measurement
bandwidth to zero and adjust the center
frequency of the instrument to the
assigned center frequency to measure
the average power level of the
transmitter. Record this power level in
dBm as the “reference power level”.

(2) Non-swept power measurement.
Using a spectrum analyzer capable of
ACP measurements, set the mesurement
bandwidth and frequency offset from
the assigned center frequency as shown
in the tables in § 90.543 (a) above. Any
value of resolution bandwidth may be
used as long as it does not exceed 2
percent of the specified measurement
bandwidth. Measure the power level in
dBm. These measurements should be
made at maximum power. Calculate
ACP by substracting the reference power
level measured in (b)(1) from the
measurements made in this step. The
absolute value of the calculated ACP
must be greater than or equal to the
absolute value of the ACP given in the
table for each condition above.

(3) Swept power measurement. Set a
spectrum analyzer to 30 kHz resolution
bandwidth, 1 MHz video bandwidth
and average, sample, or RMS detection.
Set the reference level of the spectrum
analyzer to the RMS value of the
transmitter power. Sweep above and
below the carrier frequency to the limits
defined in the tables. Calculate ACP by
substracting the reference power level
measured in (b)(1) from the
measurements made in this step. The
absolute value of the calculated ACP
must be greater than or equal to the
absolute value of the ACP given in the
table for each condition above.

(c) Out-of-band emission limit. On
any frequency outside of the frequency
ranges covered by the ACP tables in this
section, the power of any emission must
be reduced below the mean output
power (P) by at least 43 + 10log (P) dB
measured in a 100 kHz bandwidth for
frequencies less than 1 GHz, and in a 1
MHz bandwidth for frequencies greater
than 1 GHz.

(d) Authorized bandwidth. Provided
that the ACP requirements of this

section are met, applicants may request
any authorized bandwidth that does not
exceed the channel size.

(e) For operations in the 764 to 776
MHz and 794 to 806 MHz bands, all
emissions including harmonics in the
band 1559-1610 MHz shall be limited to
—70 dBW/MHz equivalent isotropically
radiated power (EIRP) for wideband
signals, and —80 dBW EIRP for discrete
emissions of less than 700 Hz
bandwidth. For the purpose of
equipment authorization, a transmitter
shall be tested with an antenna that is
representative of the type that will be
used with the equipment in normal
operation.

(f) When an emission outside of the
authorized bandwidth causes harmful
interference, the Commission may, at its
discretion, require greater attenuation
than specified in this section.

[FR Doc. 05-8205 Filed 4-26—-05; 8:45 am]
BILLING CODE 6712-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 05-1023; MB Docket No. 04-316, RM-
11047]

Radio Broadcasting Services;
Morrison and Sparta, Tennessee

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Clear Channel Broadcasting
Licenses, Inc., licensee of Station
WRKK-FM, Channel 288A, Sparta,
Tennessee, deletes Channel 288A at
Sparta, Tennessee, from the FM Table of
Allotments, allots Channel 287A at
Morrison, Tennessee, as the
community’s first local FM service, and
modifies the license of Station WRKK-
FM to specify operation on Channel
287A at Morrison. Channel 287A can be
allotted to Morrison, Tennessee, in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
3.4 km (2.1 miles) northeast of
Morrison. The coordinates for Channel
287A at Morrison, Tennessee, are 35—
37—-27 North Latitude and 85-53—-37
West Longitude.

DATES: Effective May 23, 2005.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 04-316,
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adopted April 6, 2005, and released
April 8, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision also
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC, 20554, (800) 378—-3160,
or via the company’s Web site, http://
www.bcpiweb.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR part 73

Radio, Radio broadcasting.
m Part 73 of title 47 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Tennessee, is
amended by adding Morrison, Channel
287A and by removing Sparta, Channel
288A.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-8211 Filed 4-26-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-1026; MB Docket No. 02-387; RM—
10623]

Radio Broadcasting Services; Lahaina
and Waianae, HI

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In response to a Notice of
Proposed Rule Making, 68 FR 2733
(January 21, 2003), this Report and
Order reallots Channel 266C, FM
Station KLHI, Lahaina, Hawaii, to
Waianae, Hawaii, and modifies Station
KLHI’s license accordingly. The
coordinates for Channel 266C at

Waianae, Hawaii, are 21-23-51 NL and

158—-06—-01 WL, with a site restriction of
10.7 kilometers (6.6 miles) southeast of

Waianae.

DATES: Effective May 23, 2005.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02-387,
adopted April 6, 2005, and released
April 8, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, 445
12th Street, SW., Room CY-A257,
Washington, DC 20554. The document
may also be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., Portals II,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1-
800-378-3160 or www.BCPIWEB.com.
The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Hawaii, is amended by
removing Channel 266C1 at Lahaina, and
adding Waianae, Channel 266A.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-8210 Filed 4—26—05; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-1022; MB Docket No. 04—240; RM—
10843]

Radio Broadcasting Services; Daytona
Beach Shores, FL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document grants a
petition filed by Carmine Tutera
requesting the allotment of Channel
258A at Daytona Beach Shores, Florida,
as its first local service. See 69 FR
42957, published July 19, 2004. The
coordinates for Channel 258A at
Daytona Beach Shores are 29—15-06 NL
and 81-02—29 WL. There is a site
restriction 10.1 kilometers (6.3 miles)
northwest of Daytona Beach Shores.

DATES: Effective May 23, 2005.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MB Docket No. 04—-240,
adopted April 6, 2005, and released
April 8, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center 445 Twelfth Street,
SW., Washington, DC 20554. The
complete text of this decision may also
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20054,
telephone 1-800-378-3160 or
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of title 47 of the Code of Federal

Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.
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§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Florida, is amended by
adding Daytona Beach Shores, Channel
258A.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-8208 Filed 4—-26-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 76
[FCC 05-81]

Implementation of SHVERA:
Procedural Rules

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission adopts procedural rules in
compliance with requirements in the
Satellite Home Viewer Extension and
Reauthorization Act of 2004 (SHVERA).
The Commission first prescribes rules
for carriage elections on a county basis,
unified retransmission consent
negotiations, and notifications by
satellite carriers to local broadcasters
concerning carriage of significantly
viewed signals. The Commission also
revises the rules for satellite carriers’
notices to station licensees when the
carrier is going to initiate new local
service. Finally, the Commission adopts
a procedural rule which exempts
satellite carriers from the signal testing
requirements of section 339(c)(4) of the
Communications Act of 1934, as
amended, when local-into-local service
is available.

DATES: Effective May 27, 2005, except
for §§ 76.66(d)(2)(i), (ii) and 76.66(d)(5)
which contain Paperwork Reduction
Act requirements that are not effective
until approved by the Office of
Management and Budget. The
Commission will publish a document in
the Federal Register announcing the
effective date for those sections.

FOR FURTHER INFORMATION CONTACT:
Kenneth Lewis, Media Bureau, (202)
418-2622 or Kenneth.lewis@fcc.gov. For
additional information concerning the
Paperwork Reduction Act information
collection requirements contained in
this document, contact Cathy Williams
at (202) 418—2918 or via Internet at
cathy.williams@fcc.gov.

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act of 1995
Analysis

This document contains new
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public to
comment on the information collection
requirements contained in this Order as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. Public
and agency comments are due May 27,
2005, except for sections 76.66(d)(2) and
76.66(d)(5) which contain Paperwork
Reduction Act requirements that are not
effective until approved by the Office of
Management and Budget. The
Commission will publish a document in
the Federal Register announcing the
effective date for those sections. In
addition, the Commission notes that
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we have not previously sought specific
comment on how the Commission might
further reduce the information
collection burden for small business
concerns with fewer than 25 employees.
However, this information collection
does not affect businesses with fewer
than 25 employees. Accordingly, there
is no impact pursuant to the Small
Business Paperwork Relief Act of 2002.

This is a synopsis of the Media
Bureau’s Order in FCC 05-81, adopted
March 28, 2005, and released on March
30, 2005. The full text of this Order is
available for inspection and copying
during regular business hours in the
FCC Reference Center, 445 Twelfth
Street, SW., Room CY-A257, Portals II,
Washington, DC 20554, and may also be
purchased from the Commission’s copy
contractor, BCPI, Inc., Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554. Customers may
contact BCPI, Inc. via their Web site,
http://www.bcpi.com, or call 1-800—
378-3160.

Synopsis of Order

1. The Commission, in this Order,
adopts procedural rules in compliance
with requirements in the Satellite Home
Viewer Extension and Reauthorization
Act of 2004 (SHVERA).® The SHVERA
amends the 1988 copyright laws (17
U.S.C. 119 and 122) and the
Communications Act of 1934, as
amended (Act) to further aid
competition in the multichannel video
programming distribution market and
provide more video programming

1The SHVERA was enacted on December 8, 2004,
as part of the Consolidated Appropriations Act of
2005, Public Law 108—447, section 202, 118 Stat.
2809 3393 (2004) (to be codified at 47 U.S.C. 340).

options for satellite subscribers. The
Order is one of several actions the
Commission is taking to implement
SHVERA. The other proceedings will
follow according to timeframes set forth
in the SHVERA, to be undertaken and
largely completed in 2005.

2. The Order first implements
procedural rule revisions required by
section 340(h) of the Act. Section 202 of
the SHVERA requires the Commission
to add new section 340 of the Act,
which provides for satellite carriage of
“significantly viewed’” broadcast
signals.2 Accordingly, in February 2005,
the Commission adopted a Notice of
Proposed Rulemaking to implement
new section 340 of the Act. This
decision may be found at 70 FR 11313,
March 8, 2005. Section 340(h)
prescribes rules for carriage elections on
a county basis, unified retransmission
consent negotiations, and notifications
by satellite carriers to local broadcasters
concerning carriage of significantly
viewed signals.

3. Additionally, section 205 of the
SHVERA amends section 338(h)(2) of
the Act to add subsection 338(h) which
instructs the Commission to amend
§76.66(d)(2) of the Commission’s rules
concerning satellite carrier notification
to television broadcast stations in new
local-into-local markets. The Order, as
required by the SHVERA, mandates that
the carrier’s notice be sent to each
station in a local market in which the
carrier proposes to commence local-
into-local service not later than 60 days
before the local-into-local service will
begin and also specifies the information
that must be included in the notice and
that the notice be sent via certified mail
to the television station licensee’s
address listed in the Commission’s
consolidated database. The purpose is to
ensure that notices clearly indicate to
local broadcasters the rights and
responsibilities that they have under the
carry-one, carry-all provisions of the Act
and Commission regulations.

4. Finally, section 209 of the SHVERA
creates new section 339(c)(4)(D) of the
Act, which requires that the
Commission exempt satellite carriers
from the signal testing requirements of
section 339(c)(4)(A) of the Commission’s
rules when the request comes from a

2The Commission, in 1972, adopted the concept
of “significantly viewed” signals to differentiate
between out-of-market television stations that “have
sufficient audience to be considered local and those
that do not.” The significantly viewed concept has
applied to the cable industry for more than 30
years, and the SHVERA applies those rules to
satellite providers. The designation is salient
because it has enabled cable stations assigned to
one market to be treated as “local” stations with
respect to a particular cable community in another
market.
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satellite subscriber in a market in which
local-into-local service is offered. The
Order implements this change.

5. The Commission adopts these rule
amendments without providing prior
public notice and comment because
these amendments merely implement
the provisions of the SHVERA that
direct the Commission to revise its rules
as specified in the legislation. The
Commission’s action involves no
discretion. Accordingly, notice and
comment would serve no purpose and
is thus unnecessary, and this action falls
within the “good cause”” exception of
the Administrative Procedure Act.

6. The Commission will send a copy
of this Order in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

Ordering Clauses

7. Accordingly, it is ordered that
pursuant to section 202 of the Satellite
Home Viewer Extension and
Reauthorization Act of 2004, codified as
section 340(h) of the Communications
Act of 1934, as amended, 47 U.S.C.
340(h), part 76.66(d)(5) is added as
reflected in the rule changes portion of
this document.

8. It is further ordered that pursuant
to section 205 of the Satellite Home
Viewer Extension and Reauthorization
Act of 2004, codified as section 338(h)
of the Communications Act of 1934, as
amended, 47 U.S.C. 338(h), part
76.66(d)(2) is amended as set forth in
the rule changes portion of this
document.

9. It is further ordered that pursuant
to section 209 of the Satellite Home
Viewer Extension and Reauthorization
Act of 2004, codified as section
339(c)(4)(D) of the Communications Act
of 1934, as amended, 47 U.S.C.
339(c)(4)(D), section 73.683(f) is added
as set forth in the rule changes portion
of this document.

List of Subjects
47 CFR Part 73
Television.
47 CFR Part 76

Cable television, reporting and
recordkeeping requirements.
Federal Communications Commission.
Marlene H. Dortch,

Secretary.

Rule Changes

m For the reasons discussed in the
preamble, parts 73 and 76 of Title 47 of
the Code of Federal Regulations is
revised to read as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73 is
revised to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336 and
339.

m 2. Section 73.683 is amended by
adding paragraph (f) to read as follows:

§73.683 Field strength contours and
presumptive determination of field strength
at individual locations.

* * * * *

(f) A satellite carrier is exempt from
the verification requirements of 47
U.S.C. 339(c)(4)(A) with respect to a test
requested by a satellite subscriber to
whom the retransmission of the signals
of local broadcast stations is available
under 47 U.S.C. 338 from such carrier.
The definitions of satellite carrier,
subscriber, and local market contained
in 47 CFR 76.66(a) apply to this
paragraph (f).

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

m 3. The authority citation for part 76 is
revised to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 302a, 303, 303a, 307, 308, 309, 312,
315, 317, 325, 338, 339, 340, 503, 521, 522,
531, 532, 533, 534, 535, 536, 537, 543, 544,
544a, 545, 548, 549, 552, 554, 556, 558, 560,
561, 571, 572, and 573.

m 4. Section 76.1 is amended by adding
a sentence to the end of the paragraph to
read as follows:

§76.1 Purpose.

* * * The rules and regulations in
this part also describe broadcast carriage
requirements for cable operators and
satellite carriers.

m 5. Sections 76.66 is amended by
revising paragraphs (d)(2)(i) and (d)(2)(ii)
and by adding paragraph (d)(5) to read as
follows:

§76.66 New local-into-local service.
* * * * *

(d) E

(2) * % %

(i) A new satellite carrier or a satellite
carrier providing local service in a
market for the first time after July 1,
2001, shall inform each television
broadcast station licensee within any
local market in which a satellite carrier
proposes to commence carriage of
signals of stations from that market, not
later than 60 days prior to the
commencement of such carriage

(A) Of the carrier’s intention to launch
local-into-local service under this
section in a local market, the identity of
that local market, and the location of the

carrier’s proposed local receive facility
for that local market;

(B) Of the right of such licensee to
elect carriage under this section or grant
retransmission consent under section
325(b);

(C) That such licensee has 30 days
from the date of the receipt of such
notice to make such election; and

(D) That failure to make such election
will result in the loss of the right to
demand carriage under this section for
the remainder of the 3-year cycle of
carriage under section 325.

(ii) Satellite carriers shall transmit the
notices required by paragraph (d)(2)(i) of
this section via certified mail to the
address for such television station
licensee listed in the consolidated
database system maintained by the

Commission.
* * * * *

(5) Elections in Markets in which
Significantly Viewed Signals are
Carried.

(i) Beginning with the election cycle
described in § 76.66(c)(2), the
retransmission of significantly viewed
signals pursuant to § 76.54 by a satellite
carrier that provides local-into-local
service is subject to providing the
notifications to stations in the market
pursuant to paragraphs (d)(5)(i)(A) and
(B) of this section, unless the satellite
carrier was retransmitting such signals
as of the date these notifications were
due.

(A) In any local market in which a
satellite carrier provided local-into-local
service on December 8, 2004, at least 60
days prior to any date on which a
station must make an election under
paragraph (c) of this section, identify
each affiliate of the same television
network that the carrier reserves the
right to retransmit into that station’s
local market during the next election
cycle and the communities into which
the satellite carrier reserves the right to
make such retransmissions;

(B) In any local market in which a
satellite carrier commences local-into-
local service after December 8, 2004, at
least 60 days prior to the
commencement of service in that
market, and thereafter at least 60 days
prior to any date on which the station
must thereafter make an election under
§76.66(c) or (d)(2), identify each
affiliate of the same television network
that the carrier reserves the right to
retransmit into that station’s local
market during the next election cycle.

(ii) A television broadcast station
located in a market in which a satellite
carrier provides local-into-local
television service may elect either
retransmission consent or mandatory
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carriage for each county within the
station’s local market if the satellite
carrier provided notice to the station,
pursuant to paragraph (d)(5)(i) of this
section, that it intends to carry during
the next election cycle, or has been
carrying on the date notification was
due, in the station’s local market
another affiliate of the same network as
a significantly viewed signal pursuant to
§76.54.

(iii) A television broadcast station that
elects mandatory carriage for one or
more counties in its market and elects
retransmission consent for one or more
other counties in its market pursuant to
paragraph (d)(5)(ii) of this section shall
conduct a unified negotiation for the
entire portion of its local market for
which retransmission consent is elected.

(iv) A television broadcast station that
receives a notification from a satellite
carrier pursuant to paragraph (d)(5)(i) of
this section with respect to an upcoming
election cycle may choose either
retransmission consent or mandatory
carriage for any portion of the 3-year
election cycle that is not covered by an
existing retransmission consent

agreement.
* * * * *

[FR Doc. 05-8202 Filed 4—-26-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[WT Docket No. 96-86; FCC 05-9]

Development of Operational, Technical
and Spectrum Requirements for
Meeting Federal, State and Local
Public Safety Communication
Requirements Through the Year 2010

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document the
Commission takes certain actions
intended to encourage the transition to
narrowband technology in the 764-776
MHz and 794-806 MHz public safety
bands (700 MHz Public Safety Band).
DATES: Effective May 27, 2005.

FOR FURTHER INFORMATION CONTACT:
Technical Information: Brian Marenco,
Brian.Marenco@FCC.gov, Public Safety
and Critical Infrastructure Division,
Wireless Telecommunications Bureau,
(202) 418-0680, or TTY (202) 418-7233.
Legal Information: Roberto Mussenden,
Esq., Roberto.Mussenden@FCC.gov,
Public Safety and Critical Infrastructure
Division, Wireless Telecommunications

Bureau (202) 418—-0680, or TTY (202)
418-7233.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Fifth
Memorandum Opinion and Order, FCC
05—9, adopted January 5, 2005 and
released on January 7, 2005. The full
text of this document is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 445 12th Street, SW.,
Washington, DC 20554. The complete
text may be purchased from the
Commission’s copy contractor, Best
Copy and Printing, Inc., 445 12th Street,
SW., Room CY-B402, Washington, DC
20554. The full text may also be
downloaded at http://www.fcc.gov.
Alternative formats are available to
persons with disabilities by contacting
Brian Millin at (202) 418-7426 or TTY
(202) 418-7365 or at
Brian.Millin@fcc.gov.

1. In the Fifth Memorandum Opinion
and Order, the Commission takes the
following actions:

e defers the ban on the marketing,
manufacture and importation of
equipment soley capable of utilizing
12.5 kHz bandwidth when operating in
the voice mode in the 700 MHz Public
Safety Band (12.5 kHz equipment) from
December 31, 2006 until December 31,
2014; and

o defers the prohibition on filing
applications for new systems that
operate utilizing 12.5 kHz voice
channels from December 31, 2006 until
December 31, 2014.

I. Procedural Matters
A. Paperwork Reduction Act Analysis

2. The order does not contain any new
or modified information collection.

B. Regulatory Flexibility Act

3. A Supplemental Final Regulatory
Flexibility Analysis with respect to the
Fifth Memorandum Opinion and Order
has been prepared and is set forth
below.

C. Report to Congress

4. The Commission will send a copy
of this Fifth Memorandum Opinion and
Order in a report to be sent to Congress
and the General Accounting Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

D. Supplemental Final Regulatory
Flexibility Analysis

5. In view of the fact that the
Commission has adopted further rule
amendments in the Fifth Memorandum
Opinion and Order, the Commission has
included this Supplemental Final

Regulatory Flexibility Analysis
(SFRFA). This SFRFA conforms to the
RFA. Need for, and Objectives of the
Fifth Memorandum Opinion and Order:

6. The Fifth Memorandum Opinion
and Order adopts rules to promote the
transition to dual mode equipment and
6.25 kHz equipment in the 700 MHz
Public Safety band operating in the
General Use and State License channels.
Specifically, we amend our rules to
delay the ban on the marketing,
manufacture, and importation of 12.5
kHz equipment until December 31,
2014. In addition, we amend our rules
to delay until December 31, 2014, the
cut-off for accepting applications for
new systems operating in the General
Use and State License channels that use
12.5 kHz equipment. These actions will
effect a transition to a narrowband
channel plan. The resulting gain in
efficiency will ease congestion on the
General Use and State License channels
in these bands. Delaying this transition,
however, will ease the economic burden
on small businesses by allowing them to
make this transition over a longer period
of time.

Summary of Significant Issues Raised
by Public Comments in Response to the
FRFA:

7. No comments or reply comments
were filed in direct response to the
FRFA. The Commission has, however,
reviewed the general comments that
may impact small businesses. Much of
the potential impact on small businesses
arises form the mandatory migration to
6.25 kHz or dual mode technology
beginning on December 31, 2014; the
ban on marketing, importation and
manufacture of 12.5 kHz equipment
after December 31, 2014; and the freeze
on new 12.5 kHz applications. The costs
associated with replacement of current
systems were cited in opposition to
mandatory conversion proposals.

Description and Estimate of the
Number of Small Entities to Which the
Rules Apply:

8. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted. The RFA generally
defines the term ‘“‘small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and “small governmental jurisdiction.”
In addition, the term ‘‘small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. A small business
concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
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Administration (SBA). A small
organization is generally “any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” Nationwide, as of
1992, there were approximately 275,801
small organizations. Below, we further
describe and estimate the number of
small entity licensees and regulates that
may be effected by the proposed rules,
if adopted.

9. Governmental Entities. The term
“small governmental jurisdiction” is
defined as “governments of cities,
towns, townships, villages, school
districts, or special districts, with a
population of less than fifty thousand.”
As of 1997, there were approximately
87,453 governmental jurisdictions in the
United States. This number includes
39,044 county governments,
municipalities, and townships, of which
37,546 (approximately 96.2%) have
populations of fewer than 50,000, and of
which 1,498 have populations of 50,000
or more. Thus, we estimate the number
of small governmental jurisdictions
overall to be 84,098 or fewer.

10. Public Safety Radio Licensees. As
a general matter, Public Safety Radio
Pool licensees include police, fire, local
government, forestry conservation,
highway maintenance, and emergency
medical services. The SBA rules contain
a definition for cellular and other
wireless telecommunications companies
which encompass business entities
engage in radiotelephone
communications employing no more
that 1,500 persons. There are a total of
approximately 127,540 licensees within
these services. With respect to local
governments, in particular, since many
governmental entities as well as private
businesses comprise the licensees for
these services, we include under public
safety services, we include under public
safety services the number of
government entities affected.

11. Wireless Communications
Equipment Manufacturers. The SBA has
established a small business size
standard for radio and television
broadcasting and wireless
communications equipment
manufacturing. Under the standard,
firms are considered small if they have
750 or fewer employees. Census Bureau
data for 1997 indicates that, for that
year, there were a total of 1,215
establishments in this category. Of
those, there were 1,150 that had
employment under 500, and an
additional 37 that had employment of
500 to 999. The Commission estimates
that the majority of wireless
communications equipment
manufacturers are small business.

Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements:

12. This Fifth Memorandum Opinion
and Order adopts rules to promote the
transition to dual mode equipment and
6.25 kHz equipment in the 700 MHz
Public Safety band operating in the
General Use and State License channels.
Further, this Fifth Memorandum
Opinion and Order amends our current
rules to prohibit the marketing,
importation or manufacture of 12.5 kHz-
only equipment beginning on December
31, 2014. All equipment utilized in the
700 MHz Public Safety band on or after
December 31, 2014 must utilize a
maximum channel bandwidth of 6.25
kHz. These rules do not impose new
reporting or recordkeeping requirements
on licensees, but will require licensees
to transition to new equipment. We
have this transition as long as possible.

Steps Taken To Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered:

13. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

14. The Commission considered the
economic burden on small businesses
when it adopted the rules set forth in
the Fifth Memorandum Opinion and
Order. For instance, in consideration of
the amortization and life-space of
current equipment and the resources
available to small entities, we amend
our Rules to delay until December 31,
2014 the cut-off for accepting
applications for new systems operating
in the General Use and State License
channels that use 12.5 kHz equipment.
In addition we amend our rules to delay
until December 31, 2014 the prohibition
on the marketing, manufacture and
importation of 12.5 kHz equipment.

15. Exemption from coverage of the
rule changes for small businesses would
frustrate the purpose of the rule, i.e.,
migration to more efficient spectrum
use, and facilitate continued inefficient
use of spectrum.

16. Report to Congress: The
Commission will send a copy of this
Fifth Memorandum Opinion and Order,

including this SFRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. A copy of the
Fifth Memorandum Opinion and SFRFA
(or summaries thereof) will also be
published in the Federal Register. See 5
U.S.C. 604(b).

II. Ordering Clauses

17. Pursuant to Sections 4(i), 303(f),
332, 337 and 405 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(f), 332,
337 and 405 this Fifth Memorandum
Opinion and Order is hereby adopted.

18. Pursuant to Sections 1, 4(i), 303(f)
and (r), 332, and 405 of the
Communications Act of 1934, as
amended, 47 U.S.C. 1, 154(i), 303(f) and
(r), 332, and 405 the Petition for
Reconsideration filed by Motorola, Inc.
on January 13, 2003, is granted to the
extent described herein.

19. It is further order that the
amendments of the Commission’s Rules
as set forth in Rule Changes are adopted
May 27, 2005.

20. It is further ordered, that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Fifth Memorandum Opinion and
Order including the Supplemental Final
Regulatory Flexibility Analysis to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 90

Communications.

Federal Communications Commission
Marlene H. Dortch,
Secretary.

Rule Changes

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

m 1. The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r),
332(c)(7), of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), 332(c)(7).

m 2. Section 90.203 is amended by
revising paragraphs (m) and (n) to read
as follows:

§90.203 Certification required.

* * * * *

(m) Applications for part 90
certification received after December 31,
2014 will only be granted to transmitters
designed to operate in the voice mode
on channels designated in
§§90.531.(b)(5) or 90.531(b)(6) that
provide at least one voice path per 6.25
kHz of spectrum bandwidth.
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(n) Transmitters designed to operate
in the voice mode on channels
designated in § § 90.531(b)(5) or
90.531(b)(6) that do not provide at least
one voice path per 6.25 kHz of spectrum
bandwidth shall not be manufactured
in, or imported into the United States
after December 31, 2014. Marketing of
these transmitters shall not be permitted
after December 31, 2014.

m 3. Section 90.535 is amended by
revising paragraphs (d)(1) and (d)(2) to
read as follows:

§90.535 Modulation and spectrum usage
effeciency requirements.
* * * * *

(d)* * *

(1) With the exception of licensees
designated in paragraph (d)(2) of this
section, after December 31, 2014,
licensees may only operate in voice
mode in these channels at a voice
efficiency of at least one voice path per
6.25 kHz of spectrum bandwidth.

(2) Licensees authorized to operate
systems in the voice mode on these
channels from applications filed on or
before December 31, 2014, may continue
operating in voice mode on these
channels (including modification
applications of such licenses granted
after December 31, 2014, for expansion

or maintenance of such systems) at a
voice efficiency of at least one voice
path per 12.5 kHz of spectrum

bandwidth until December 31, 2016.

* * * * *

[FR Doc. 05—8204 Filed 4—26-05; 8:45 am]|
BILLING CODE 6712-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 050303056-5108-02; I.D.
020205F]

RIN 0648—-AT07

Atlantic Highly Migratory Species;
Atlantic Commercial Shark
Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; fishing season
notification.

SUMMARY: This rule establishes the
second and third trimester season
quotas for large coastal sharks (LCS);

small coastal sharks (SCS); and pelagic,
blue, and porbeagle sharks based on
over- or underharvests from the 2004
second semi-annual season. In addition,
this rule establishes the opening and
closing dates for the LCS fishery based
on adjustments to the trimester quotas.
This action could affect all commercial
fishermen in the Atlantic commercial
shark fishery. This action is necessary to
ensure that the landings quotas in the
Atlantic commercial shark fishery
represent the latest landings data.

DATES: This rule is effective May 1, 2005
through December 31, 2005. The
Atlantic commercial shark fishing
season opening and closing dates and
quotas are provided in Table 1 under
SUPPLEMENTARY INFORMATION.

ADDRESSES: For copies of this rule, write
to Highly Migratory Species
Management Division, 1315 East-West
Highway, Silver Spring, MD 20910.
Copies are also available on the internet
at http://www.nmfs.noaa.gov/sfa/hms.

FOR FURTHER INFORMATION CONTACT:
Chris Rilling, Karyl Brewster-Geisz, or
Mike Clark by phone: 301-713-2347 or
by fax: 301-713-1917.

SUPPLEMENTARY INFORMATION:
Opening and Closing Dates and Quotas

TABLE 1—OPENING AND CLOSING DATES AND QUOTAS

Species Group

Region Opening Date

Closing Date Quota

Second Trimester Season

Porbeagle sharks

Pelagic sharks other than blue or porbeagle

necessary’

Large Coastal Sharks Gulf of Mexico July 6, 2005 July 23, 2005 11:30 147.8 mt dw (325,839
p.m. local time Ib dw)
South Atlantic August 31, 2005 11:30 | 182.0 mt dw (401,237
p.m. local time Ib dw)
North Atlantic July 21, 2005 65.2 mt dw (143,739 Ib
dw)
Small Coastal Sharks Gulf of Mexico May 1, 2005 To be determined, as 30.5 mt dw (67,240 Ib
necessary’ dw)
South Atlantic 281.3 mt dw (620,153
Ib dw)
North Atlantic 23.0 mt dw (50,706 Ib
dw)
Blue sharks No regional quotas May 1, 2005 To be determined, as | 91.0 mt dw (200,619 Ib

dw)

30.7 mt dw (67,681 Ib
dw)

162.7 mt dw (358,688
Ib dw)

Third Trimester Season

Large Coastal Sharks

Gulf of Mexico September 1, 2005

October 31, 2005
11:30 p.m. local time

167.7 mt dw (369,711
Ib dw)
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TABLE 1—OPENING AND CLOSING DATES AND QUOTAS—Continued

Species Group

Region Opening Date

Closing Date

Quota

South Atlantic

North Atlantic

November 15, 2005
11:30 p.m. local time

187.5 mt dw (413,362
Ib dw)

September 15, 2005
11:30 p.m. local time

4.8 mt dw (10,582 Ib
dw)

Small Coastal Sharks

Gulf of Mexico September 1, 2005

South Atlantic

North Atlantic

To be determined, as

31.7 mt dw (69,885 Ib

necessary’ dw)

201.0 mt dw (443,345
Ib dw)

15.9 mt dw (35,053 Ib
dw)

Blue sharks

No regional quotas | September 1, 2005

Porbeagle sharks

Pelagic sharks other than blue or porbeagle

To be determined, as

91.0 mt dw (200,619 Ib

necessary’ dw)

30.7 mt dw (67,681 Ib
dw)

162.7 mt dw (358,688
Ib dw)

1When necessary, the closing date will be established and a notification will be published in the Federal Register.

Background

The Atlantic shark fishery is managed
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act). The Fisheries Management Plan
for Atlantic Tunas, Swordfish, and
Sharks (HMS FMP), finalized in 1999,
and Amendment 1 to the HMS FMP,
finalized in 2003, are implemented by
regulations at 50 CFR part 635.

On December 24, 2003, NMFS
published a final rule (68 FR 74746) for
Amendment 1 to the HMS FMP that
established, among other things, the
2004 annual landings quota for LCS at
1,017 metric tons (mt) dressed weight
(dw) and the 2004 annual landings
quota for SCS at 454 mt dw. The final
rule also established regional LCS and
SCS quotas for the commercial shark
fishery in the Gulf of Mexico (Texas to
the west coast of Florida), South
Atlantic (east coast of Florida to North
Carolina and the Caribbean), and North
Atlantic (Virginia to Maine). The LCS
and SCS quotas were split among the
three regions based upon historic
landings.

On November 30, 2004, NMFS
published a final rule (69 FR 69537) that
adjusted the 2005 regional quotas for
LCS and SCS based on updated landings
information, divided the quotas among
the three trimester seasons, established
a method of accounting for over- or
underharvests in the transition from
semi-annual to trimester seasons, and
implemented a new process for
notifying participants of season opening
and closing dates and quotas.

The 2004 final rule divided the LCS
quota among the three regions as
follows: 52 percent to the Gulf of
Mexico, 41 percent to the South
Atlantic, and 7 percent to the North
Atlantic. The SCS quota was split
among the three regions as follows: 10
percent to the Gulf of Mexico, 88
percent to the South Atlantic, and 2
percent to the North Atlantic. The
regional quotas for LCS and SCS were
divided equally between the trimester
seasons in the South Atlantic and the
Gulf of Mexico, and according to
historical landings in the North
Atlantic. The quotas were divided in
this manner because sharks are available
throughout much of the year in the Gulf
of Mexico and South Atlantic regions,
but primarily during the summer
months in the North Atlantic region.
Dividing the quota according to
historical landings in the North Atlantic
provided that region with a better
opportunity to harvest its regional
quota.

The final rule also established a
method of dividing any over- or
underharvests from the 2004 first semi-
annual season equally between the 2005
first and second trimester seasons, and
any over- or underharvest from the 2004
second semi-annual season equally
between the 2005 second and third
trimester seasons. This was done, in
part, to make a larger portion of the
quota available to fishermen during the
second and third trimester seasons
when the time/area closure off North
Carolina will no longer be in effect.

The 2004 final rule established a
process of issuing proposed and final
rules for notification of season lengths
and quotas to facilitate public comment.
This final rule serves as notification of
season lengths and quotas pursuant to
50 CFR 635.27(b)(1)(iii). This action
does not change the 2005 base landings
quota or the 2005 regional quotas
established in the November 30, 2004,
final rule (69 FR 69537).

NMEFS issued a proposed rule on
March 10, 2005 (70 FR 11922), to adjust
regional quotas based on over- or
underharvests from the 2004 season and
to establish the second and third
trimester season opening and closing
dates.

Response to Comments

Comments on the March 2005
proposed rule received during the
public comment period are summarized
below, together with NMFS’ responses.

Comment 1: NMFS received several
comments regarding the proposed
second trimester season opening dates.
Commenters indicated a preference for
a number of different opening dates
including May 1, July 1, and July 6. All
of the commenters expressed a
preference for a particular date due to a
combination of potential shark
availability, marketing concerns, other
fishery openings and closings such as
lobster and grouper, and other economic
considerations.

Response: NMFS has selected July 6
as the opening date for the second
trimester LCS season in the Gulf of
Mexico and South Atlantic regions, and
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July 21 as the opening date for the North
Atlantic region. The LCS season was
postponed from the May 1 start date in
order to protect sharks during the
pupping season and to ensure
availability of quota for North Carolina
fishermen after the reopening of the
time/area closure on August 1, 2005.
The shark pupping season occurs from
March through September in the
Atlantic Ocean and the Gulf of Mexico
with a peak from May through June. The
LCS fishery has usually been closed for
at least some of the time during these
peak pupping months to reduce the
likelihood of interactions with juvenile
and reproductive female sharks.
Additionally, if NMFS were to open the
season on May 1, it is likely that the
South Atlantic regional quota would
have been harvested prior to the
reopening of the time/area closure off
North Carolina. Although July 1 has
historically been the start of the second
semi-annual season, NMFS received
several comments that a season opening
date of July 6 would improve marketing
opportunities because it does not
conflict with the Fourth of July holiday.
Commenters pointed out that a July 6
season start date would prevent a glut
of shark product on the market prior to
the Fourth of July holiday when the
market for sharks has historically been
low. Thus, NMFS believes that the July
6 start date for the second trimester LCS
season in the South Atlantic and Gulf of
Mexico regions strikes a balance
between the various competing interests
based on shark availability, pupping
concerns, and equitable distribution of
the quota. The start date of July 21 for
the North Atlantic region will allow that
region’s second and third trimester
seasons to run consecutively.

Comment 2: The proposed opening
date of September 1 for the third
trimester season in the Gulf of Mexico
will allow fishing when there are
virtually no sharks to catch, with the
exception of migrating dusky sharks.
This is a prohibited species that will no
doubt be caught and discarded if there
is any fishing effort in the Gulf of
Mexico during this time.

Response: NMFS does not anticipate
that there will be excessive catch and
discard of prohibited shark species.
However the likelihood of catching
prohibited species always exists, and
NMFS will monitor landings and
discards closely in order to determine
whether the discard of prohibited shark
species is excessive. Vessels will be
selected for observer coverage, and
through the observers, NMFS will be
able to determine during the season if
the third trimester season is resulting in
excessive prohibited species

interactions. Before the 2006 third
season, NMFS will also use logbook
reports to further verify whether or not
opening at that time caused excessive
prohibited species interactions.

Comment 3: Catching sharks should
be totally banned. If not totally banned,
then shark quotas should be cut by 50
percent this year, and by 10 percent
every year after that.

Response: NMFS does not believe that
banning all shark fishing is warranted
for the following reasons: a number of
businesses, including fishermen,
processors, suppliers, and dealers could
be forced out of business and a number
of communities, including recreational
fishing communities, would be
adversely affected. In addition, the
current rebuilding plan implemented in
2003 reduced the LCS quotas by 41
percent from 1,714 to 1,017 mt dw, to
ensure a sustainable fishery and viable
Atlantic shark populations in
compliance with the requirements of the
Magnuson-Stevens Act and other
domestic laws.

Comment 4: NMFS should implement
a more frequent reporting system for
Atlantic shark landings. Reporting every
week, as opposed to the current two-
week reporting period, would help
improve monitoring catch rates during
the season.

Response: NMFS may consider
shortening the reporting period in the
future. However, prior to taking such an
action, NMFS would need to conduct
additional analyses, including an
opportunity for public notice and
comment as required by the Paperwork
Reduction Act (PRA). Since shortening
the reporting period would increase the
reporting burden on seafood dealers,
NMFS would need to amend the current
regulations as well as the information
collection approved by the Office of
Management and Budget pursuant to the
PRA. Even if the reporting period were
shortened, NMFS would likely continue
to establish the commercial shark
fishing seasons in advance of the season
to avoid overharvests.

Comment 5: NMFS should shorten the
third trimester season in the South
Atlantic by approximately one month to
avoid an overharvest.

Response: NMFS agrees that there is
the possibility that catch rates in late
October or early November could
increase, potentially resulting in an
overharvest. As a result, NMFS will take
the precautionary step of closing the
third trimester season in the South
Atlantic on November 15. Any over- or
underharvest will be counted against or
added to the South Atlantic quota
during the third season of 2006.

Comment 6: NMFS should consider
opening the first trimester season in
February rather than January, because
sharks are typically not available until
that time.

Response: NMFS will consider
postponing the opening date in all
regions for the 2006 first trimester
season in a proposed rule to be
published later this year in the Federal
Register.

Comment 7: There are enormous
numbers of spiny dogfish and
something must be done to manage
them.

Response: Spiny dogfish are currently
managed jointly by the Mid-Atlantic
and New England Fishery Management
Councils. Any comments on that FMP
should be submitted to those Councils.

Changes From the Proposed Rule
(March 10, 2005, 70 FR 11922)

In the proposed rule, NMFS
considered opening the LCS second
trimester season in the Gulf of Mexico
on August 1, in the South Atlantic on
July 1, and in the North Atlantic on July
15. NMFS considered delaying the start
of the second season from May 1 in
order to reduce the likelihood of
interactions during shark pupping
periods, and to allow the available quota
to be harvested by the beginning of the
third trimester season. Delaying the start
of the second trimester season would
have allowed the second and third
trimester seasons to run consecutively.
This would have prevented the need for
a closure of the LCS fishery between the
second and third trimester seasons and
could have helped minimize disruption
to fishery participants in the transition
from semi-annual to trimester seasons.
After considering public comments,
NMFS has decided to change the season
opening date for the Gulf of Mexico
from August 1 to July 6, and the South
Atlantic season opening date from July
1 to July 6. NMFS received several
comments that a July 6 opening date in
both regions would improve marketing
opportunities because it does not
conflict with the Fourth of July holiday.
Many fishermen indicated that sharks
are available in July, but not in August,
and that an opening date of August 1
would have had negative economic
impacts on fishermen in the Gulf of
Mexico as a result. Fishermen also
noted that the lobster fishery opens on
August 1, and that opening the shark
season on the same date would have
prevented them from participating in
either the shark or the lobster fishery,
thus creating further economic hardship
on fishermen who rely on revenues from
both fisheries. Since the fishery has
historically opened on July 1, NMFS
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does not believe there will be any
negative ecological or economic impacts
as a result of this change. Since the
season will now begin on July 6, and
catch rates have historically been higher
in July than August however, the season
in the Gulf of Mexico will need to be
shortened. Consequently, the second
and third trimester seasons in the Gulf
of Mexico will not run consecutively.

For the North Atlantic region, recent
updates to landings information
indicated higher landings that required
delaying the start of the second
trimester season one week from July 15
to July 21. This will allow the second
and third trimester seasons to run
consecutively from July 21 to August 31,
2005, and from September 1 to
September 15, 2005, respectively,
without overharvesting the quota.

In the proposed rule, NMFS
considered a closing date of December
15 for the South Atlantic region. After
considering public comments, NMFS
has decided to establish a closing date
of November 15. There has historically
been no commercial shark fishery in
October or November, and NMFS thus
estimated the closing date in the
proposed rule based on the available
quota and historic catch rates during
August and September. Fishermen
indicated that there is a likelihood of an
increased harvest of LCS during October
and November, and that leaving the
fishery open until December 15 could
have resulted in an overharvest. Thus,
NMEFS opted for a precautionary
approach of an earlier closing date. In
the event that the quota is not caught
during this period, NMFS may consider
a longer season in the future.

Available Quotas

The calculations and details for
establishing the regional quotas are
described in the proposed rule (March
10, 2005, 70 FR 11922) and are not
repeated here. For the Gulf of Mexico,
the final LCS quotas for the second and
third trimester seasons are 147.8 and
167.7 mt dw, respectively, and the final
SCS quotas for the second and third
trimester seasons are 30.5 and 31.7 mt
dw, respectively.

For the South Atlantic, the final LCS
quotas for the second and third
trimester seasons are 182.0 and 187.5 mt
dw, respectively, and the final SCS
quotas for the second and third
trimester seasons are 281.3 and 201.0 mt
dw, respectively.

For the North Atlantic, the final LCS
quotas for the second and third
trimester seasons are 65.2 and 4.8 mt
dw, respectively, and the final SCS
quotas for the second and third

trimester seasons are 23.0 and 15.9 mt
dw, respectively.

The 2005 second and third trimester
quotas for pelagic (other than blue and
porbeagle), blue, and porbeagle sharks
are established at 162.7 mt dw (358,688
1b dw), 91.0 mt dw (200,619 1b dw), and
30.7 mt dw (67,681 1b dw), respectively.

Fishing Season Notification for the
Second Season

The second trimester fishing season of
the 2005 fishing year for LCS will open
on July 6, 2005, in the South Atlantic
and Gulf of Mexico regions, and on July
21, 2005, in the North Atlantic region.
The second trimester season LCS fishery
will close on July 23, 2005, at 11:30 p.m.
local time in the Gulf of Mexico, and on
August 31, 2005, at 11:59 p.m. local
time in the South Atlantic and North
Atlantic regions.

The second trimester fishing season of
the 2005 fishing year for SCS, pelagic
sharks, blue sharks, and porbeagle
sharks in the northwestern Atlantic
Ocean, including the Gulf of Mexico
and the Caribbean Sea, will open on
May 1, 2005. When quotas are projected
to be reached for the SCS, pelagic, blue,
or porbeagle shark fisheries, the
Assistant Administrator (AA) will file
notification of closures at the Office of
Federal Register at least 14 days before
the effective date, as consistent with 50
CFR 635.28(b)(2).

To estimate the LCS fishery opening
and closing dates for the second season,
NMEF'S calculated the average reported
catch rates for each region from the
second semi-annual season in recent
years (2000—2004). These catch rates
were used to estimate the amount of
available quota that would likely be
taken by the end of each dealer
reporting period.

Consistent with 50 CFR
635.27(b)(1)(vi), any over- or
underharvests in one region will result
in an equivalent increase or decrease in
the following year’s quota for that
region.

Because state landings during a
Federal closure are counted against the
quota, NMFS also calculated the average
amount of quota reported received
during the Federal closure dates of the
years used to estimate catch rates.

Pursuant to 50 CFR 635.5(b)(1)(iii),
shark dealers must report any sharks
received twice a month. More
specifically, sharks received between
the first and 15th of every month must
be reported to NMFS by the 25th of that
same month and those received between
the 16th and the end of the month must
be reported to NMFS by the 10th of the
following month. Thus, in order to
simplify dealer reporting and aid in

managing the fishery, in recent years
NMEFS has opened and closed the
Federal LCS fishery on either the 15th
or the end of any given month.
However, based on available quota,
historic catch rates, and the recent
change counting state landings against
the quota, NMFS has decided to allow
the Gulf of Mexico LCS fishery to
remain open for 18 days during the
second trimester season, rather than the
usual two or four weeks. An 18-day
season will allow the quota to be
harvested without exceeding the quota.
A two-week season would only have
allowed 75 percent of the quota to be
harvested.

Based on average LCS catch rates in
recent years (2000-2004) for the Gulf of
Mexico region, approximately 92
percent of the available second trimester
LCS quota (148.0 mt dw) would likely
be taken in 18 days and 108 percent of
the available LCS quota would likely be
taken in three weeks. Dealer data also
indicate that, on average, approximately
6.5 mt dw of LCS has been reported
received by dealers during a Federal
closure. This is approximately 4 percent
of the available quota. If catch rates in
2005 are similar to the average catch
rates from 2000 to 2004, 96 percent (92
+ 4 percent) of the second trimester
quota could be caught if the season were
open for 18 days, and 112 percent (108
+ 4) of the quota could be caught if the
season were open for three weeks. If the
fishery were to remain open for three
weeks, the quota would likely be
exceeded. Thus, the LCS fishery in the
Gulf of Mexico region will open on July
6, 2005, and close at 11:30 p.m. on July
23, 2005.

Based on average LCS catch rates in
recent years (2000-2004) for the South
Atlantic region, and accounting for
reduction in effort due to the time/area
closure off North Carolina,
approximately 89 percent of the
available second trimester LCS quota
(182.0 mt dw) would likely be taken in
eight weeks and 107 percent of the
available LCS quota would likely be
taken in nine weeks. Dealer data also
indicate that, on average, approximately
17 mt dw of LCS has been reported
received by dealers during a Federal
closure. This is approximately 9 percent
of the available quota. Thus, if catch
rates in 2005 are similar to the average
catch rates from 2000 to 2004, 98
percent (89 percent + 9 percent) of the
quota could be caught in eight weeks,
and 116 percent (107 percent + 9
percent) of the quota could be caught in
nine weeks. Thus, in order for the
second and third trimester seasons to
run consecutively without exceeding
the quota during the second trimester
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season, the LCS fishery in the South
Atlantic will open on July 6, 2005, and
close at 11:59 p.m. on August 31, 2005.

Based on average LCS catch rates in
recent years (2000-2004) for the North
Atlantic region, approximately 80
percent of the available second trimester
LCS quota (65.2 mt dw) would likely be
taken in five weeks and 89 percent of
the available LCS quota would likely be
taken in six weeks. Dealer data also
indicate that, on average, approximately
12 mt dw of LCS has been reported
received by dealers during a Federal
closure. This is approximately 18
percent of the available quota. Thus, if
catch rates in 2005 are similar to the
average catch rates from 2000 to 2004,
98 percent (80 + 18 percent) of the quota
could be caught in five weeks, and 107
percent (89 percent + 18 percent) in six
weeks. Thus, allowing the fishery to
stay open for six weeks could result in
an overharvest. In order for the second
and third trimester seasons to run
consecutively without exceeding the
quota during the second trimester
season, the North Atlantic will open on
July 21, 2005 and close at 11:59 p.m. on
August 31, 2005.

Fishing Season Notification for the
Third Season

The third trimester fishing season of
the 2005 fishing year for LCS, SCS,
pelagic sharks, blue sharks, and
porbeagle sharks in all regions in the
northwestern Atlantic Ocean, including
the Gulf of Mexico and the Caribbean
Sea, will open on September 1, 2005.
When quotas are projected to be reached
for the SCS, pelagic, blue, or porbeagle
shark fisheries, the AA will file
notification of closures at the Office of
Federal Register at least 14 days before
the effective date, as consistent with 50
CFR 635.28(b)(2).

NMFS will close the third trimester
season LCS fishery in the North Atlantic
on September 15, 2005, at 11:30 p.m.
local time, in the Gulf of Mexico on
October 31, 2005, at 11:30 p.m. local
time, and in the South Atlantic on
November 15, 2005, at 11:30 p.m. local
time.

Since the LCS fishery has historically
been closed during much of the third
trimester period, NMFS used average
LCS catch rates from August and
September in recent years (2000-2004)
to estimate the third trimester season
catch rates and closure dates for each of
the regions. NMFS used this
precautionary approach of averaging
catch rates from August and September
because of the potential for higher effort
in September than has been observed in
the past, and to reduce the likelihood of
an overharvest. Using catch rates from

August alone may not be appropriate
because catch rates during that month
have been higher historically than
during September, and because it does
not fall within the third trimester
season. However, using catch rates from
September alone may also not be
appropriate because of the lack of data
during that month. Hence, NMFS used
the average of the two-month catch
rates.

In the Gulf of Mexico, approximately
79 percent of the available third
trimester LCS quota (167.8 mt dw)
would likely be taken by the end of
October and 99 percent of the available
LCS quota would likely be taken by the
second week of November. Dealer data
also indicate that, on average,
approximately 6.5 mt dw of LCS has
been reported received by dealers after
a Federal closure. This is approximately
4 percent of the available quota. Thus,
if catch rates in 2005 are similar to the
average catch rates from 2000 to 2004,
82 percent (79 percent + 4 percent) of
the quota could be caught by the end of
October. If the fishery were to remain
open until the second week of
November, the quota would likely be
exceeded (99 percent + 4 percent = 103
percent). Accordingly, NMFS will close
the Gulf of Mexico LCS fishery on
October 31, 2005, at 11:30 p.m. local
time.

In the South Atlantic, approximately
86 percent of the available third
trimester LCS quota (187.5 mt dw)
would likely be taken by the second
week of December and 98 percent of the
available LCS quota would likely be
taken by the end of December. Dealer
data also indicate that, on average,
approximately 18 mt dw of LCS has
been reported received by dealers after
a Federal closure. This is approximately
10 percent of the available quota. Thus,
if catch rates in 2005 are similar to the
average catch rates from 2000 to 2004,
96 percent (86 percent + 10 percent) of
the quota could be caught by the second
week of December. If the fishery were to
remain open until the end of December,
the quota would likely be exceeded (98
percent + 10 percent = 108 percent).
However, since publishing the proposed
rule (March 10, 2005, 70 FR 11922),
NMEF'S has received comments from
fishermen with historical knowledge of
the fishery that landings may actually
increase in late October or early
November. As a precautionary step to
avoid an overharvest, NMFS will close
the South Atlantic LCS fishery on
November 15, 2005, at 11:30 p.m. local
time.

In the North Atlantic region,
approximately 70 percent of the
available third trimester LCS quota (4.8

mt dw) would likely be taken by the
second week of September and 140
percent of the available LCS quota
would likely be taken by the end of
September. Dealer data also indicate
that, on average, approximately 7 mt dw
of LCS has been reported received by
dealers after a Federal closure. This is
approximately 138 percent of the
available quota. Thus, if catch rates in
2005 are similar to the average catch
rates from 2000 to 2004, 210 percent (70
percent + 140 percent) of the quota
could be caught by the second week of
September. Accordingly, NMFS will
close the North Atlantic LCS fishery on
September 15, 2005, at 11:30 p.m. local
time. This is the shortest season
duration that NMFS believes is
reasonable to ensure harvest of the 4.8
mt dw quota. Although the percentage
overharvest ms high, the actual landings
during a Federal closure in the North
Atlantic (7 mt dw) are low compared to
the overall LCS quota (<1 percent), and
NMEFS does not believe that this would
have a negative ecological impact on the
LCS rebuilding plan.

Classification

The Chief Counsel for Regulation at
the Department of Commerce certified
to the Chief Counsel for Advocacy at the
Small Business Administration that this
action would not have a significant
economic impact on a substantial
number of small entities.

The factual basis for this certification
was published in the proposed rule. No
comments were received regarding the
economic impact of this rule. As a
result, no Final Regulatory Flexibility
Act analysis was prepared. This final
rule will not increase overall quotas,
landings or regional percentages for LCS
or SCS, implement any new
management measures not previously
considered, and is not expected to
increase fishing effort or protected
species interactions.

The AA finds that good cause exists
to waive the 30-day delay in effective
date for the May 1, 2005, start of the
second trimester fishing season for SCS,
pelagic, blue, and porbeagle shark
fisheries. NMFS received updated
landings reports for the first and second
2004 fishing seasons on February 17,
2005. These data were necessary for
making over- or underharvest
adjustments to the quotas consistent
with 50 CFR 635.27(b)(1)(vi). Although
preliminary reports from earlier
reporting periods were available, NMFS
needed to obtain the most recent
landings data available to establish
appropriate quotas and season lengths
based on the best available information
for the 2005 second and third trimester
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seasons. The February 17, 2005, report
on commercial shark landings was the
first report received from dealers since
the end of the 2004 second semi-annual
season, as well as the first report
received for the 2005 first trimester
season. If the 30-day delay in effective
date is not waived, then commercial
fishermen in the SCS, pelagic, blue, and
porbeagle shark fisheries will not be
able to fish on May 1, 2005. Not
allowing them to fish for these species,
which are not overfished and are not at
risk of an overharvest, would have
negative economic impacts. Negative
economic impacts would include
elimination of all shark landings during
a time in which fishermen have
historically been allowed to fish, loss of
anticipated revenues, marketing
opportunities, predictability in the
supply and availability of shark
products, and general disruption to the
Atlantic commercial shark fishery.
Since the LCS commercial fishing
season has been shortened in recent
years to adjust for lower LCS landings
quotas, fishermen have come to rely on
landings of SCS, pelagic, blue, and
porbeagle sharks during times when the
LCS fishery is closed. Not allowing the
fishery to remain open during this
period would likely result in fishermen
having to target other species, switch to
new gears, or leave the fishery entirely.
Other provisions of this final rule,
including the opening dates for LCS,
would have a 30-day delay in
effectiveness from the date of
publication of this rule. Accordingly,
pursuant to 5 U.S.C. 553(d)(1), a delay
in effective date is waived for the above-
referenced May 1, 2005, start date.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

NMFS determined that this rule will
be implemented in a manner that is
consistent, to the maximum extent
practicable, with the enforceable
policies of the approved coastal zone
management (CZM) programs of coastal
states in the Atlantic, Gulf of Mexico,
and Caribbean. NMFS asked for states
concurrence with this determination
during the proposed rule stage. Three
states replied affirmatively regarding the
consistency determination, and one
state (Texas) indicated that its CZM
program no longer issues consistency
determinations for federally managed
fishing activities. NMFS presumes that
the remaining states that have not yet
responded concur with the
determination.

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

Dated: April 22, 2005.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
[FR Doc. 05—8443 Filed 4-22-05; 4:31 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041126333-5040-02; I.D.
042105C]

Fisheries of the Economic Exclusive
Zone Off Alaska; Deep-Water Species
Fishery by Vessels Using Trawl Gear in
the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of a closure.

SUMMARY: NMF'S is opening directed
fishing for species that comprise the
deep-water species fishery by vessels
using traw] gear in the Gulf of Alaska
(GOA). This action is necessary to allow
the deep-water species fisheries by
vessels using trawl gear in the GOA to
resume.
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), April 24, 2005, through
1200 hrs, A.Lt., July 5, 2005.
FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

NMFS closed directed fishing for
species that comprise the deep-water
species fishery by vessels using trawl
gear in the GOA under §679.21(d)(7)(i)
on April 8, 2005 (70 FR 19338, April 13,
2005).

NMFS has determined that
approximately 60 metric tons of halibut

remain in the second seasonal
apportionment of the 2005 Pacific
halibut bycatch allowance specified for
the deep-water species fishery in the
GOA. Therefore, in accordance with
§§679.25(a)(2)(1)(C) and (a)(2)(iii)(D),
and to allow the deep-water species
fisheries by vessels using trawl gear in
the GOA to resume, NMFS is
terminating the previous closure and is
reopening directed fishing for species
that comprise the deep-water species
fishery by vessels using trawl gear in the
GOA. The reopening is effective 1200
hrs, Alaska local time (A.l.t.), April 24,
2005, through 1200 hrs, A.lLt., July 5,
2005. The species and species groups
that comprise the deep-water species
fishery are all rockfish of the genera
Sebastes and Sebastolobus, deep-water
flatfish, rex sole, arrowtooth flounder,
and sablefish.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the delay the opening of the
fishery, not allow the full utilization of
the species and species groups that
comprise the deep-water species
fisheries, and therefore reduce the
public’s ability to use and enjoy the
fishery resource.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.21
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 22, 2005.
Galen R. Tromble

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-8448 Filed 4-22-05; 4:10 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 04—082-1]
Importation of Christmas Cactus and

Easter Cactus in Growing Media From
the Netherlands and Denmark

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations governing the
importation of plants and plant
products to add Christmas cactus,
Schlumbergera spp., and Easter cactus,
Rhipsalidopsis spp., from the
Netherlands and Denmark to the list of
plants that may be imported in an
approved growing medium subject to
specified growing, inspection, and
certification requirements. We are
taking this action in response to
requests from the Netherlands and
Denmark and after determining that
Christmas cactus and Easter cactus
established in growing media can be
imported without resulting in the
introduction into the United States or
the dissemination within the United
States of a plant pest or noxious weed.
The proposed change would allow
Christmas cactus and Easter cactus
established in growing media to be
imported into the United States from the
Netherlands and Denmark under certain
conditions.

DATES: We will consider all comments
that we receive on or before June 27,
2005.

ADDRESSES: You may submit comments
by any of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have

entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 04—082-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 04-082-1.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold T. Tschanz, Senior Staff Officer,
Regulatory Coordination Staff, PPQ,
APHIS, 4700 River Road Unit 141,
Riverdale, MD 20737-1236; (301) 734—
5306.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR part 319
prohibit or restrict the importation into
the United States of certain plants and
plant products to prevent the
introduction of plant pests and noxious
weeds. The regulations in “Subpart—
Nursery Stock, Plants, Roots, Bulbs,
Seeds, and Other Plant Products,”
§§319.37 through 319.37-14 (referred to
below as the regulations) contain,
among other things, prohibitions and
restrictions on the importation of plants,
plant parts, and seeds for propagation.

Paragraph (a) of § 319.37-8 of the
regulations requires, with certain
exceptions, that plants offered for
importation into the United States be
free of sand, soil, earth, and other
growing media. This requirement is

intended to help prevent the
introduction of plant pests that might be
present in the growing media; the
exceptions to the requirement take into
account factors that mitigate that plant
pest risk. Those exceptions, which are
found in paragraphs (b) through (e) of

§ 319.37-8, consider either the origin of
the plants and growing media
(paragraph (b)), the nature of the
growing media (paragraphs (c) and (d)),
or the use of a combination of growing
conditions, approved media,
inspections, and other requirements
(paragraph (e)).

Paragraph (e) of § 319.37-8 provides
conditions under which certain plants
may be imported into the United States
established in growing media. In
addition to specifying the types of
plants that may be imported, § 319.37—
8(e) also:

e Specifies the types of growing
media that may be used;

e Requires plants to be grown in
accordance with written agreements
between APHIS and the plant protection
service of the country where the plants
are grown and between the foreign plant
protection service and the grower;

e Requires the plants to be rooted and
grown in a greenhouse that meets
certain requirements for pest exclusion
and that is used only for plants being
grown in compliance with § 319.37—
8(e);

e Restricts the source of the seeds or
parent plants used to produce the
plants, and requires grow-out or
treatment of parent plants imported into
the exporting country from another
country;

e Specifies the sources of water that
may be used on the plants, the height of
the benches on which the plants must
be grown, and the conditions under
which the plants must be stored and
packaged; and

e Requires that the plants be
inspected in the greenhouse and found
free of evidence of plant pests no more
than 30 days prior to the exportation of
the plants.

A phytosanitary certificate issued by
the plant protection service of the
country in which the plants were grown
that declares that the above conditions
have been met must accompany the
plants at the time of importation. These
conditions have been used successfully
to mitigate the risk of pest introduction
associated with the importation into the
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United States of approved plants
established in growing media.

The regulations currently allow the
importation of Christmas cactus,
Schlumbergera spp., and Easter cactus,
Rhipsalidopsis spp., from all countries
of the world, provided that the plants
are (1) free of sand, soil, earth, and other
growing media, (2) accompanied by
phytosanitary certificate of inspection,
(3) imported under a permit issued by
the Animal and Plant Health Inspection
Service (APHIS), and (4) imported into
a Federal plant inspection station listed
in § 319.37—14(b), where they are
subject to inspection by APHIS. Such
plants are imported bare-rooted into the
United States, and are rooted and potted
for sale by U.S. nurseries.

In 1994, the governments of the
Netherlands and Denmark requested
that APHIS consider amending the
regulations to allow Christmas cactus,
Schlumbergera spp., and Easter cactus,
Rhipsalidopsis spp., to be imported into
the United States under the provisions
of §319.37-8(e). These countries
currently export bare-root Cactaceae
plants to the United States.

The regulations in § 319.37-8(g)
provide that requests such as those
made by the Netherlands and Denmark
will be evaluated by APHIS using
specific pest risk evaluation standards
that are based on pest risk analysis
guidelines established by the
International Plant Protection
Convention of the United Nations’ Food
and Agriculture Organization. Such
analyses are conducted to determine the
plant pest risks associated with each
requested plant article and to determine
whether or not APHIS should propose
to allow the requested plant article
established in growing media to be
imported into the United States.

In accordance with § 319.37-8(g),
APHIS has conducted the required pest
risk analyses. The pest risk analyses
may be viewed on the EDOCKET Web
site (see ADDRESSES above for
instructions for accessing EDOCKET).
Copies of the pest risk analyses may be
obtained by calling or writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT.

In the pest risk analysis titled,
“Importation of Christmas Cactus,
Schlumbergera spp., and Easter Cactus,
Rhipsalidopsis spp., in APHIS
Approved Growing Media into the
United States From the Netherlands,”
APHIS identified one quarantine pest
that could potentially follow the import
pathway on Christmas cactus and Easter
cactus from the Netherlands: Fusarium
oxysporum Schlechtend. f.sp.
opuntiarum (Pettinari) Gordon (Fungi
Imperfecti: Hypomycetes). Because the

use of clean stock and phytosanitary
greenhouse production programs
provides effective control for Fusarium
diseases, the pest risk analysis
concluded that the safeguards in
§319.37-8(e) would effectively remove
that and other pests from the import
pathway and allow the safe importation
of Christmas cactus and Easter cactus
from the Netherlands.

In the pest risk analysis titled,
“Importation of Christmas Cactus,
Schlumbergera spp., and Easter Cactus,
Rhipsalidopsis spp., in APHIS
Approved Growing Media into the
United States From Denmark,” APHIS
determined that there are no quarantine
pests that follow the import pathway on
Christmas cactus and Easter cactus from
Denmark. The pest risk analysis
concluded that the safeguards in
§319.37-8(e) will effectively remove
any pests from the import pathway and
allow the safe importation of Christmas
cactus and Easter cactus from Denmark.

Under §412(a) of the Plant Protection
Act, the Secretary of Agriculture may
prohibit or restrict the importation and
entry of any plant or plant product if the
Secretary determines that the
prohibition or restriction is necessary to
prevent the introduction into the United
States or the dissemination within the
United States of a plant pest or noxious
weed.

The Secretary has determined that it
is not necessary to prohibit the
importation of Christmas cactus and
Easter cactus from the Netherlands and
Denmark that are established in an
approved growing medium in order to
prevent the introduction into the United
States or the dissemination within the
United States of a plant pest or noxious
weed. This determination is based on
the findings of the pest risk analyses
and the Secretary’s judgment that the
application of the measures required
under § 319.37-8(e) will prevent the
introduction or dissemination of plant
pests into the United States.

Accordingly, we are proposing to
amend the regulations in § 319.37-8(e)
by adding Christmas cactus,
Schlumbergera spp., and Easter cactus,
Rhipsalidopsis spp., from the
Netherlands and Denmark to the list of
plants that may be imported established
in approved growing media. This
proposed change would allow
Christmas cactus and Easter cactus from
the Netherlands and Denmark to be
imported into the United States in
approved growing media provided the
plants were produced, handled, and
imported in accordance with § 319.37—
8(e) and are accompanied at the time of
importation by a phytosanitary
certificate issued by the plant protection

service of the country in which the
plants were grown that declares that
those requirements have been met.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

We are proposing to amend the
regulations to allow the importation of
Christmas cactus (Schlumbergera spp.)
and Easter cactus (Rhipsalidopsis spp.)
from the Netherlands and Denmark in
approved growing media subject to the
growing, inspection, and certification
requirements specified in 7 CFR 319.37—
8(e).

The United States is a net importer of
live trees and plants, with imports of
these products valued at $843.8 million
in 2003. The Netherlands accounted for
$147.1 million (17 percent) of U.S.
imports of these commodities in 2003.
In 2003, imports of live plants and trees
from Denmark totaled $1.1 million. The
value of unrooted cuttings imported
from the Netherlands and Denmark in
2003 totaled $0.9 million and $0.8
million, respectively. (Source: World
Trade Atlas, 2004.)

The United States exported a total of
$196.4 million worth of live trees and
plants in 2003. The Netherlands was the
second largest importer of live trees and
plants from the United States, importing
$33.9 million (17 percent), while
Denmark imported $0.3 million worth
of these products. Ninety-five percent of
the export value of live trees and plants
from the United States consisted of
products with no soil attached. Exports
of unrooted cuttings and slips were
valued at $10.8 million in 2003 with
$0.2 million (1.7 percent) of the exports
going to the Netherlands and no exports
to Denmark. (Source: World Trade
Atlas, 2004.)

In the U.S. market in 1998, the sales
of potted Christmas and Easter cactus
plants totaled $5 million, while the
sales value of hanging baskets of these
plants was $680,000. Christmas and
Easter cactus accounted for only 0.9
percent of the total number and for only
0.6 percent of the sales value of potted
plants sold in the United States. As for
hanging baskets of potted flowering
plants, these two species only
accounted for 4.1 percent of the total
number and for 3.4 percent of the sales
value of hanging baskets sold in the
United States. (Source: Census of
Horticultural Specialties, 1998.)
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The Regulatory Flexibility Act
requires agencies to specifically
consider the economic impact of their
rules on small entities. As determined
by the Small Business Administration,
the small entity size standard for
floriculture production (North American
Industry Classification System [NAICS]
code 111422) is $750,000 or less in
annual receipts. Flower, nursery stock,
and florists’ supplies merchant
wholesalers (NAICS code 424930) are
considered to be small if they employ
100 or fewer individuals. Although
there is no information available
describing the size or number of entities
selling Schlumbergera spp. and
Rhipsalidopsis spp. plants specifically,
U.S. producers would not likely be
affected by the changes we are
proposing. Few local growers specialize
in the production of the plants covered
by this proposed rule and should be
able to compete in the market due to the
size and quality of their product. Also,
U.S. producers are likely to stay
competitive, as growers from the
Netherlands and Denmark will have to
pay additional shipping costs and
phytosanitary compliance costs when
shipping to the United States. Because
of these increased costs, few growers in
the Netherlands and Denmark are
expected to participate in this program.

This change would likely benefit
importers and consumers in the United
States. Because the plants would be
imported in approved growing media
instead of arriving unpotted, U.S.
importers of Schlumbergera spp. and
Rhipsalidopsis spp. would be able to
sell them immediately after arrival.
Also, U.S. consumers would benefit
from an increased availability of the
plants.

Because Christmas cactus and Easter
cactus comprise a small fraction of the
domestic supply of potted flowering
plants and relatively few producers in
the Netherlands and Denmark are
expected to be involved in the program,
no significant change in supply or price
of Schlumbergera spp. and
Rhipsalidopsis spp. is expected.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule would allow
Schlumbergera spp. and Rhipsalidopsis
spp- plants to be imported in approved
growing media into the United States
from the Netherlands and Denmark.
State and local laws and regulations
regarding imported Schlumbergera spp.

and Rhipsalidopsis spp. plants would
be preempted while the plants are in
foreign commerce. Potted plants are
generally imported for immediate
distribution and sale to the consuming
public, and remain in foreign commerce
until sold to the ultimate consumer. The
question of when foreign commerce
ceases in other cases must be addressed
on a case-by-case basis. If this proposed
rule is adopted, no retroactive effect will
be given to this rule, and this rule will
not require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

To provide the public with
documentation of APHIS’ review and
analysis of any potential environmental
impacts associated with the proposed
importation of Christmas cactus and
Easter cactus in growing media from the
Netherlands and Denmark, we have
prepared an environmental assessment.
The environmental assessment was
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

The environmental assessment may
be viewed on the EDOCKET Web site
(see ADDRESSES above for instructions
for accessing EDOCKET). Copies of the
environmental assessment are also
available for public inspection in our
reading room. (Information on the
location and hours of the reading room
is provided under the heading
ADDRESSES at the beginning of this
proposed rule). In addition, copies may
be obtained by calling or writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. 04-082-1. Please
send a copy of your comments to: (1)
Docket No. 04—082-1, Regulatory
Analysis and Development, PPD,

APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238,
and (2) Clearance Officer, OCIO, USDA,
room 404-W, 14th Street and
Independence Avenue, SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

APHIS is proposing to amend the
regulations governing the importation of
plants and plant products to add
Christmas cactus, Schlumbergera spp.,
and Easter cactus, Rhipsalidopsis spp.,
from the Netherlands and Denmark to
the list of plants that may be imported
in an approved growing media subject
to specified growing, inspection, and
certification requirements. APHIS is
taking this action in response to
requests by the Netherlands and
Denmark and after determining that
Schlumbergera spp. and Rhipsalidopsis
spp. established in growing media can
be imported without resulting in the
introduction into the United States or
the dissemination within the United
States of a plant pest or noxious weed.
The proposed change would allow
Schlumbergera spp. and Rhipsalidopsis
spp. established in growing media to be
imported into the United States from the
Netherlands and Denmark under certain
conditions.

Under this proposed rule, the plants
would have to be grown in accordance
with written agreements between APHIS
and the plant protection service of the
country where the plants are grown, and
between the foreign plant protection
service and the grower. In addition, the
plants would have to be accompanied
by a phytosanitary certificate issued by
the plant protection service of the
country in which the plants were grown
that declares that the plants have been
grown in accordance with the
conditions set forth in the regulations.

We are soliciting comments from the
public concerning our proposed
information collection and
recordkeeping requirements. These
comments will help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
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appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.5714 hours per
response.

Respondents: Plant protection
authorities (foreign) and growers.

Estimated annual number of
respondents: 20.

Estimated annual number of
responses per respondent: 10.5.

Estimated annual number of
responses: 210.

Estimated total annual burden on
respondents: 120 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734—7477.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this proposed rule, please contact Mrs.
Celeste Sickles, APHIS” Information
Collection Coordinator, at (301) 734—
7477.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

Accordingly, 7 CFR part 319 would be
amended as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
would continue to read as follows:

Authority: 7 U.S.C. 450 and 7701-7772; 21
U.S.C. 136 and 136a; 7 CFR 2.22, 2.80, and
371.3.

§319.37-8 [Amended]

2.In §319.37-8, in the introductory
text of paragraph (e), the list of plants
would be amended by removing the
period after the word “Saintpaulia” and
by adding, in alphabetical order, entries
for “Rhipsalidopsis spp. from the

Netherlands and Denmark’ and
“Schlumbergera spp. from the
Netherlands and Denmark”.

Done in Washington, DG, this 21st day of
April 2005.
Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-8372 Filed 4—-26-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 915
[Docket No. FV05-915—-1 PR]

Avocados Grown in South Florida;
Increased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would increase the
assessment rate established for the
Avocado Administrative Committee
(Committee) for the 2005-06 and
subsequent fiscal years from $0.20 to
$0.27 per 55-pound bushel container or
equivalent of avocados handled. The
Committee locally administers the
marketing order which regulates the
handling of avocados grown in South
Florida. Authorization to assess avocado
handlers enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The fiscal year began April 1 and ends
March 31. The assessment rate would
remain in effect indefinitely unless
modified, suspended, or terminated.
DATES: Comments must be received by
May 27, 2005.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938; E-mail:
moab.docketclerk@usda.gov; or Internet:
http://www.regulations.gov. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT:
William G. Pimental, Marketing
Specialist, Southeast Marketing Field
Office, Fruit and Vegetable Programs,

AMS, USDA, 799 Overlook Drive, Suite
A, Winter Haven, Florida 33884:
Telephone: (863) 324—-3375, Fax: (863)
325-8793; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 121 and Order No. 915, both as
amended (7 CFR part 915), regulating
the handling of avocados grown in
South Florida, hereinafter referred to as
the “order.” The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Florida avocado handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as proposed herein
would be applicable to all assessable
avocados beginning on April 1, 2005,
and continue until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
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district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule would increase the
assessment rate established for the
Committee for the 2005—06 and
subsequent fiscal years from $0.20 to
$0.27 per 55-pound bushel container or
equivalent of avocados.

The Florida avocado marketing order
provides authority for the Committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
of the Committee are producers and
handlers of Florida avocados. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2002-03 and subsequent fiscal
years, the Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
year to fiscal year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on February 17,
2005, and recommended with a vote of
nine in favor and one abstention, 2005—
06 expenditures of $211,038 and an
assessment rate of $0.27 per 55-pound
bushel container or equivalent of
avocados. In comparison, last year’s
budgeted expenditures were $241,568.
The recommended assessment rate is
$0.07 higher than the rate currently in
effect. The Committee recommended the
increase to rebuild its reserves which
have been reduced in recent years. In
2003-04, the Committee estimated
assessable production at one million
containers but only harvested 660,000,
causing the Committee to use its
reserves to cover necessary expenses. In
2004-05, it appears there will be
another shortfall of approximately
100,000 containers. Thus, 2004—05
assessments will be reduced by
approximately $20,000 and the
Committee will again have to use
reserves to cover its expenses. The
Committee reserves are estimated to be
approximately $110,000 at the start of
the new fiscal year that began April 1,
2005. The Committee expects 900,000

55-pound bushel containers to be
harvested during the 2005-06 fiscal
year. This is expected to result in
approximately $32,000 in excess
assessment income, which would
increase the Committee’s reserves to
around $142,000.

The major expenditures
recommended by the Committee for the
2005-06 year include $90,235 for
salaries, $24,203 for insurance and
bonds, $22,730 for employee benefits,
$15,000 for research, and $10,000 for
local and national enforcement.
Budgeted expenses for these items in
2004-05 were $79,800, $26,093,
$23,643, $21,000, and $43,135,
respectively. The budget item local and
national enforcement was reduced for
2005—06 because the compliance officer
was hired as Committee manager and
this person will perform both
compliance and managerial functions.
The budget item salaries, reflects these
function changes.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses and increase in
reserves by expected shipments of
Florida avocados. Avocado shipments
for the year are estimated at 900,000
bushels which should provide $243,000
in assessment income. Income derived
from handler assessments, along with
interest income would be adequate to
cover budgeted expenses. Funds in the
reserve (estimated to be about $110,000
on April 1, 2005) would be kept within
the maximum permitted by the order
(approximately three fiscal years’
expenses).

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s 2005—06 budget and those
for subsequent fiscal years would be

reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 150
producers of avocados in the production
area and approximately 33 handlers
subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $6,000,000.

According to the National
Agricultural Statistics Service (NASS)
and data provided by the Committee,
the average Florida grower price for
fresh avocados during the 2003—04
season was equivalent to $22.22 per 55-
pound bushel container and total
shipments were around 660,000 55-
pound bushels. Approximately 11
percent of all handlers handled 76
percent of Florida avocado shipments.
Using the average price and information
provided by the Committee, nearly all
avocado handlers could be considered
small businesses under the SBA
definition. In addition, based on
production and grower prices, and the
total number of Florida avocado
growers, the average annual grower
revenue is approximately $98,000.
Thus, the majority of Florida avocado
producers may also be classified as
small entities.

This rule would increase the
assessment rate established for the
Committee and collected from handlers
for the 2005-06 and subsequent fiscal
years from $0.20 to $0.27 per 55-pound
bushel of avocados. The Committee
recommended 2005-06 expenditures of
$211,038 and an assessment rate of
$0.27 per 55-pound bushel of avocados.
The proposed assessment rate of $0.27
is $0.07 higher than the 200405 rate.
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The quantity of assessable avocados for
the 2005-06 fiscal year is estimated at
900,000 55-pound bushels. Thus, the
$0.27 rate should provide $243,000 in
assessment income and be adequate to
meet expenses.

The major expenditures
recommended by the Committee for the
2005-06 year include $90,235 for
salaries, $24,203 for insurance and
bonds, $22,730 for employee benefits,
$15,000 for research, and $10,000 for
local and national enforcement.
Budgeted expenses for these items in
2004-05 were $79,800, $26,093,
$23,643, $21,000, and $43,135,
respectively. The budget item local and
national enforcement was reduced for
2005—06 because the compliance officer
was hired as Committee manager and
this person will perform both
compliance and managerial functions.
The budget item salaries, reflects these
function changes.

The Committee recommended the
increase in the assessment rate to
rebuild its reserves which have been
reduced in recent years. In 2003—-04, the
Committee estimated assessable
production at one million containers,
but only harvested 660,000, causing the
Committee to use its reserves to cover
necessary expenses. For the 2004-05
season, it appears there will be another
production shortfall of approximately
100,000 containers below the
Committee’s estimate. Thus, 2004—2005
assessments will be about $20,000 less
than expected and the Committee will
again have to use its reserves to cover
expenses.

The Committee reserves are estimated
to be approximately $110,000 at the
start of the new fiscal year that began
April 1, 2005. The Committee estimates
900,000 55-pound bushel containers
will be harvested during the 2005-06
fiscal year. This is expected to result in
$32,000 in excess assessment income,
which would increase the Committee’s
reserves to around $142,000.

The Committee reviewed and
recommended 2005-06 expenditures of
$211,038 which included increases in
administrative and office salaries, and
insurance and bond programs. Prior to
arriving at this budget, the Committee
considered information from various
sources, such as the Committee’s Budget
Subcommittee. Several alternative
assessment and expenditure levels were
discussed by these groups based on at
what level to fund a research project
and on how much they wanted to add
to reserves. The assessment rate of $0.27
per 55-pound bushel container of
assessable avocados was then
determined by dividing the total
recommended budget, including the

increase in reserves, by the quantity of
assessable avocados, estimated at
900,000 55-pound bushel containers or
equivalents for the 2005-06 fiscal year.
This is approximately $32,000 above the
anticipated expenses, which the
Committee determined to be acceptable.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal year indicates that
the average Florida grower price for the
2005—06 marketing season could range
between around $15.00 and $22.00 per
55-pound bushel container or
equivalent of avocados. Therefore, the
estimated assessment revenue for the
2005-06 fiscal year as a percentage of
total grower revenue could range
between 1.2 and 1.8 percent.

This action would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs would be offset by
the benefits derived by the operation of
the marketing order. In addition, the
Committee’s meeting was widely
publicized throughout the Florida
avocado industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the February 17,
2005, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
Florida avocado handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposed rule. Thirty days is
deemed appropriate because: (1) The
2005-06 fiscal year began on April 1,

2005, and the marketing order requires
that the rate of assessment for each
fiscal year apply to all assessable
avocados handled during such fiscal
year; (2) the Committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis; and (3) handlers are aware of this
action which was recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years.

List of Subjects in 7 CFR Part 915

Avocados, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 915 is proposed to
be amended as follows:

PART 915—AVOCADOS GROWN IN
SOUTH FLORIDA

1. The authority citation for 7 CFR
part 915 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 915.235 is revised to read
as follows:

§915.235 Assessment rate.

On and after April 1, 2005, an
assessment rate of $0.27 per 55-pound
container or equivalent is established
for avocados grown in South Florida.

Dated: April 21, 2005.

Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-8359 Filed 4—26-05; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 71

Regulations for the Safe Transport of
Radioactive Material; Solicitation of
Comments on Proposed Changes

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Solicitation of comments on
proposed changes.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) and the U.S.
Department of Transportation (DOT) are
jointly seeking comments on proposed
changes to the International Atomic
Energy Agency (IAEA) Regulations for
the Safe Transport of Radioactive
Material (referred to as TS—R—1). The
proposed changes were submitted by
the U.S. and other IAEA member states
and International Organizations, and
might necessitate subsequent domestic
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compatibility rulemakings by both the
NRC and the DOT.

DATES: Proposed changes will be
accepted until July 1, 2005. Proposed
changes received after this date will be
considered if it is practical to do so, but
the NRC is able to assure consideration
only for proposed changes received on
or before this date.

ADDRESSES: Mail proposed changes to
Michael Lesar, Chief, Rules and
Directives Branch, Division of
Administrative Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

Hand deliver proposed changes to
Two White Flint North, 11545 Rockville
Pike (Mail Stop T6D59), Rockville,
Maryland 20852, between 7:30 a.m. and
4:15 p.m. Federal workdays.

FOR FURTHER INFORMATION CONTACT: John
Cook, Office of Nuclear Material Safety
and Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone: (301) 415-8521; e-mail:
jrci@nre.gov.

SUPPLEMENTARY INFORMATION:
Background

The IAEA periodically revises its
Regulations for the Safe Transport of
Radioactive Material (TS-R-1) to reflect
new information and accumulated
experience. The DOT is the U.S.
competent authority before the IAEA for
radioactive material transportation
matters. The NRC provides technical
support to the DOT in this regard,
particularly with respect to Type B and
fissile packages.

On April 7, 2005, the IAEA posted for
comment 28 proposed changes to TS-R—
1. The IAEA’s review process calls for
Member States and International
Organizations to provide comments to
the IAEA by August 5, 2005. The
proposed changes may be incorporated
in a revised edition of the regulations in
2007, nominally to become effective
worldwide in 2009. To assure
opportunity for public involvement in
the international regulatory
development process, the DOT and the
NRC are soliciting comments on the
proposed changes at this time. This
information will assist the DOT and the
NRC in having a full range of views as
the agencies develop comments the U.S.
will submit to the IAEA.

The following documents are
available for viewing and downloading
on the Internet at: http://
hazmat.dot.gov/regs/files/
IAEADraftChanges.htm.

e Table of the regulatory changes
proposed by the IAEA.

o A consolidated draft of the
proposed TS-R-1 revision.

e A standard comment form for the
proposed TS-R-1 revision.

o Table of the advisory material
changes proposed by the IAEA.

¢ A consolidated draft of the
proposed TS—-G-1.1 revision.

e A standard comment form for the
proposed TS—-G—1.1 revisions.

Public comments on proposed
changes must be submitted in writing
(electronic file on disk in Word format
preferred) using the standard comment
forms referred to above. The NRC and
the DOT will review the public
comments received by July 1, 2005.
Based in part on the information, the
agencies will determine the U.S.
comments on the proposed changes to
be submitted to IAEA by August 5,
2005.

Comments on the proposed changes
from the U.S., other Member States and
International Organizations will be
considered at an IAEA Review Panel
Meeting to be convened by IAEA on
September 5-9, 2005, in Vienna,
Austria. Note that future domestic
rulemakings, if necessary, will continue
to follow established rulemaking
procedures, including the opportunity
to formally comment on proposed rules.

Dated in Rockville, Maryland, this 21st day
of April 2005.

For the Nuclear Regulatory Commission.
David W. Pstrak,

Transportation and Storage Project Manager,
Office of Nuclear Material Safety and
Safeguards.

[FR Doc. 05-8371 Filed 4—26—05; 8:45 am)]
BILLING CODE 7590-01-P

FARM CREDIT ADMINISTRATION

12 CFR Part 627
RIN 3052-AC26
Title IV Conservators, Receivers, and

Voluntary Liquidations; Receivership
Repudiation Authorities

AGENCY: Farm Credit Administration.
ACTION: Proposed rule.

SUMMARY: The Farm Credit
Administration (FCA) is proposing a
rule on how the Farm Credit System
Insurance Corporation (FCSIC), as
receiver or conservator of a Farm Credit
System (System) institution, will treat
financial assets transferred by the
institution in connection with a
securitization or in the form of a
participation. The rule would resolve
issues raised by Financial Accounting
Standards Board (FASB) Statement No.

140, Accounting for Transfers and
Servicing of Financial Assets and
Extinguishment of Liabilities (SFAS
140). Under conditions described in the
rule, the FCSIC will not seek to recover
or reclaim certain financial assets in
exercising its authority to repudiate or
disaffirm contracts pursuant to 12 CFR
627.2725(b)(2), (b)(14) and 627.2780(b)
and (d). The proposed rule also provides
that the FCSIC will not seek to enforce
the “contemporaneous” requirement of
section 5.61(d) of the Farm Credit Act of
1971, as amended (Act) (12 U.S.C.
2277a-10(d)). The proposed rule is
substantially identical to receivership
rules issued by the Federal Deposit
Insurance Corporation (FDIC) and the
National Credit Union Administration
(NCUA).

DATES: Please send your comments to us
by June 27, 2005.

ADDRESSES: You may send comments by
electronic mail to “reg-comm®@fca.gov,”
